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The case of Greenleaf v. Gerald, recently 
decided by the Supreme Judicial Court of 
Maine, should be studied by those pursuing 
what may, for want of a better description, 
be termed the professional biographical busi- 
ness. The sound conclusion of the Maine 
court in that case will, wherever known, be 
a wholesome lesson to those engaged in that 
industry. And in passing it may be said 
that the members of the legal profession are 
not by aty means exempt as victims of its 
tempting snares, and the opinion, therefore, 
to some, will have an increased value. It 
appeared in that case that the defendant en- 
tered into a contract relating to a work to be 
published, entitled ‘‘Men of Progress,’’ pro- 
viding for the publication of his portrait and 
biographical sketch therein, the delivery to 
him of one copy of the work, and for his pay- 
ment therefor upon the issue of the part con- 
taining his portrait and sketch. The action 
was by an assignee of the publisher to re- 
cover the amount which the defendant had 
agreed to pay. The latter defended upon 
the ground that the contract was void be- 
cause he was induced to execute it by means 
of false and material representations as to 
the character of the work which was to be 
published, made by the agent of the publisher 
at the time of the execution of the contract, 
and that such false and material representa- 
tions were relied upon by him. The defend- 
ant introduced evidence tending to prove 
that the agent of the publisher who obtained 
his subscription for this work represented to 
him at the time that only three other resi- 
dents of the town in which the. defendant 
lived would be solicited to be subscribers to 
this work, and to have their biographical 
sketches and portraits published therein, and 
also that the portraits and sketches of only 
300 persons in all would be published. 
The court held that these representations re- 
specting a book of this character to be pub- 
lished were material; that, if all of the other 
necessary elements were proved to exist, a 
contract induced thereby could not be en- 
forced ; and that it was error not to instruct 





the jury, as requested, that these representa- 
tions were material. The court very sen- 
sibly remarked that ‘‘this defendant was: to 
have his sketch published as one of the ‘rep- 
resentative men of the State of Maine.’ It 
very likely was not nearly as satisfactory to 
him to be included among some 600 repre- 
sentative men in the State, as it would have 
been to have been one of only half that num- 
ber.”’ 





The case of State v. Bee Pub. Co., re- 
cently before the Supreme Court of Nebraska, 
is a good example of what is known as ‘‘con- 
structive’? contempt of court, and the opin- 
ion of the court which is in line with the best 
precedents on the subject forcibly lays down 
the doctrine upon which courts are justified 
in holding acts committed out of court as in 


contempt of its authority. The acts involved ~ 


in this case consisted in the publication by 
and in the defendant newspaper of articles 
deliberately calculated to influence judicial 
action, which threatened the judges of the 
Nebraska supreme court with public odium 
and reprobation in case they decided a 
pending cause in a particular way. The 
court held this to be constructive contempt, 
quoting with approval the words of Chief 


Justice Lawrence of Illinois, in the decision | 


of one of the leading cases on the subject— 
People v. Wilson, 64 Ill. 195—wherein he 
says: ‘‘A court will, of course, endeavor to 
remain wholly uninfluenced by publications 
like that under consideration; but will the 
community believe that it was able to do so? 
Can it even be certain with regard to itself? 
Can men always be sure of their mental poise? 
A timid man might be influenced to yield, 
while a combative man would be driven in 
the opposite direction. Whether the actual 
influence is on one side or the other, so far 
as it is felt at all, it becomes dangerous to 
the administration of justice. Even if a court 
is happily composed of judges of such firm 
and equal temper that they remain wholly 
uninfluenced, nevertheless a disturbing ele- 
ment has been thrown into the council 
chamber, which it is the wise policy of ‘the 
law to exclude.’’ Equally pertinent are the 
following remarks of Elliott, J., in People v. 
Stapleton, 18 Colo. 568, 33 Pac. Rep. 167: 
‘‘Judges are human. They are possessed of 
human feelings; and, when accusations are 
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publicly made, as by a newspaper article, 
charging them, directly or indirectly, with 
dishonorable conduct in a case pending be- 
fore them, and about to be determined, it is 
idle to say that they need not be embarrassed 
in their consideration and determination of 
such cause. They will inevitably suffer more 
or less embarrassment io the discharge of 
their duties, according to the nature of the 
charges and the source from which such 
charges emanate. When a judge tries and 
determines a cause in connection with which 
public charges against his judicial integrity 
have been published, the public, as well as 
parties interested, are frequently led, by the 
publication of the charges, to distrust the 
nonesty and impartiality of the decision, and 
thus confidence in the administration of jus- 
tice is impaired. Itis not only important 
that the trial of causes shall be impartial, 
and that the decisions of the courts shall be 
just, but it is important that causes shall be 
tried and judgments rendered without bias, 
prejudice or improper influence of any kind. 
It is not merely a private wrong against the 
rights of litigants and against the judges; it 
is a public wrong—a crime against the State 
—to undertake, by libel or slander, to impair 
confidence in the administration of justice. 
That a party does not succeed in such under- 
taking, lessens his offense only in degree.’’ 

‘*We feel quite sure,’’ the Nebraska court 
adds, ‘‘that the publications herein in ques- 
tion have not in the least deterred us from 
discharging with fidelity our duty in the case 
of State v. Kennedy, 83 N. W. Rep. 87, but 
they were manifestly intended to overawe and 
intimidate us. They appear to have been 
put forth for the purpose of preventing a de- 
cision in favor of the State. They were, un- 
der the eircumstances, palpable acts of jour- 
nalistic lawlessness, calculated to weaken the 
independence of the court, and destroy con- 
fidence in its judgment. To justify them is 
to deny the supremacy of the law, and assert 
the doctrine of newspaper absolutism. To 
admit that publishers may promote their in- 
terests in pending litigation by resorting to 
methods not available to others is to strike 
down our much vaunted principle of ‘equal- 
ity before the law,’ and to declare that jour- 
nalists who choose to become malefactors 
are a privileged class, and entitled as such to 


gounwhipped of justice. But the law recog- 





nizes no such distinction ; it never has recog- 
nized such a distinction. ‘It accords to 
publishers,’ says Chancellor Walworth, ‘no 
rights but such as are common to all. They 
have just the same rights as the rest of the 
community have, and no more.’ King v. Root, 
4 Wend. 113. Another distinguished judge has 
said: ‘A man who speaks in a newspaper has 
no greater right than he who speaks out of it. 
A newspaper is no sanctuary behind which a 
person can shield himself for breaking the 
laws of the land.’ We have not acted in 
this case out of any spirit of resentment. In- 
deed, we have no reason to feel specially ag- 
grieved, for the offensive articles do not 
charge us, or any of us, with official miscon- 
duct. Their natural tendency, however, was 
to interfere with and obstruct the due admin- 
istration of justice, and it was the unanimous 
opinion of the court when the citation issued 
that it was our duty to take notice of them, 
and call the defendant to account. And it 
is still the judgment of the members of the 
court who take part in this decision {that we 
acted wisely, and that we could not have ig- 
nored the defendant’s attempt to coerce our 
decision without being guilty of a craven 
faithlessness to duty.’’ 








NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONAL LAW—OBLIGATION OF CON- 
TRACT—CHANGE OF REMEDY—EXEMPTION OF 
WaGEs.—The Supreme Court of Utah holds, in 
Kirkman v. Bird, 61 Pac. Rep. 338, that any 
change or limitation of a remedy which does not 
materially abridge the right does not impair the 
obligation of the contract, and that a recent stat- 
ute of that State, which absolutely exempts to 
married men, or heads of families, their earnings 
for personal services rendered within sixty days 
next preceding the levy of execution, by garnish- 
ment or otherwise, being reasonable, and directed 
to the remedy, and not the right, does not impair 
the obligation of contracts entered into prior to 
its passage, and is not in violation of section 10, 
art. 1, Const. U.S. 





GARNISHMENT—WAGES—RESIDENT OF STATE 
—ACTION IN FOREIGN STATE.— The Supreme 
Court of Missouri, in Jn re Flukes, 57 S. W. Rep. 
545, decides some interesting pointe growing out 
of a recent statute of that State prohibiting the 
garnishment by a creditor in that State of the 
wages in another State of the resident of the 
State of Missouri. The holdings of the court 
may be stated in substance as follows: 

“1, Rev. St. 1899, § 2356, providing that cred- 
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itors shall not send any note, account, or chose 
in action, out of the State for the purpose of 
bringing suit to subject to the payment thereof 
the wages of a resident of this State, is repug- 
nant to the fourteenth amendment of the federal 
constitution, prohibiting a State from depriving 
any person of property without due process of 
law, in that the right to sue, which is one of the 
essential attributes of property, is taken away. 

“2. Rev. St. 1899, § 2356, providing that every 
person, or corporation, who shall send out of the 
State any note, bond, account, or chose in action, 
for the purpose of instituting suit to subject to 
the payment thereof the wages of any resident of 
this State shall be guilty of a misdemeanor, is re- 
pugnant to article 4, § 2, of the federal constitu- 
tion, providing that the citizens of each State 
shall be entitled to all privileges of citizens in the 
several States, as citizens of foreign States can 
violate such statute with impunity. 

“3. Rev. St. 1899, § 2356, providing that every 
person, firm, or corporation, who shall send out 
of the State any note, bond, account, or chose in 
action, for the purpose of instituting suit to sub- 
ject to the payment thereof the wages of any resi- 
dent of this State shall be guilty of a misde- 
meanor, is repugnant to Const., art. 4, § 53, for- 
bidding the legislature to grant any special or 
exclusive right, privilege, or immunity, and is 
therefore void. 

“4, Rev. St. 1899, § 2356, providing that cred- 
itors shall not send any note, account, or chose 
in action, out of the State, for the purpose of 
bringing suit to subject to the payment thereof 
the wages of a resident of this State, and making 
it a misdemeanor so to do, is repugnant to the 
fourteenth amendment of the federal constitu- 
tion, prohibiting a State from denying to its 
citizens the equal protection of the laws, in that 
it undertakes to arbitrarily separate wage earners 
from other classes of people, and provides for 
them a different rule or action.” 





STATUTE OF FRAUDS—AGREEMENT TO INDEM- 
Niry.—In Warren v. Abbett, 46 Atl. Rep. 575, de- 
cided by the Supreme Court of New Jersey, it 
was held that an agreement by A to indemnify B 
for becoming accommodation indorser for C is 
not within the statute of frauds, and therefore 
need not be in writing; and the assumption of the 
responsibility of an accommodation indorser, on 
the faith of such agreement, is a sufficient con- 
sideration to support it. The court said: 

‘The material facts presented by the testimony 
in this case are as follows: ‘The plaintiff, who 
was the president of the American Electrical, etc., 
Company, was liable, as an accommodation in- 
dorser, upon certain of its paper to the extent of 
$6,000. Upon the paper falling due the holders 
thereof pressed for payment, but consented to re- 
new, provided plaintiff would indorse the renewal 
notes. Before agreeing to do so the plaintiff 
consulted with the defendant, Abbett, and with 
one Duryea, who were directors of the company, 
and told them that, if they would each be re- 





sponsible to him for one-third of the amount of 
the renewal notes in the event of his being com- 
pelled to pay them, he would renew his indorse- 
ment, but that otherwise he would take up the 
past due notes, and enforce them against the com- 
pany. The defendant and Duryea each agreed 
to be responsible to the extent asked by the plaint- 
iff, and the latter thereupon indorsed the renewal 
paper. Subsequently the company went into the 
hands of a receiver, and the holders of the paper 
notified plaintiff that they would hold him on his 
indorsement. Negotiations followed, which re- 
sulted in the release of the plaintiff from his lia- 
bility as indorser by the payment to the holders 
of the paper of the sum of $2,000. This payment 
was made after consultation with the defendant 
and Duryea, and after a promise by each of them 
to the plaintiff that they would each pay one- 
third of that amount. All of these transactions 
took place in the City of New York. This suit 
having. been instituted to collect from the the de- 
fendant his one-third of the $2,000 paid by the 
plaintiff as the consideration for his release from 
liability, on his indorsement, the defendant inter- 
posed as a defense: First, that his promise to 
be responsible to the plaintiff to the extent of 
one-third of the amount which the latter should 
be compelled on his indorsement was not in 
writing, and was, therefore, void under the New 
York statute of frauds; and, second, that there 
was no consideration to support the said promise. 
The trial court directed a formal verdict to be 
entered, and allowed this rule for the purpose of 
having determined, at the bar of this court, the 
applicability of the New York statute to the facts 
presented. 

“The pertinent provision of the statute invoked 
by the defendant is in these words: ‘In the fol- 
lowing cases every agreement shall be void, 
unless such agreement, or some note or memo- 
randum thereof, be in writing and subscribed by 
the party to be charged therewith. * * * 2, 
Every special promise to answer for the debt, de- 
fault or miscarriage of another person.’ 2 Rey. 
St., p. 135, sec. 2. The defendant’s contention is 
that the promise sued on is an agreement to an- 
swer for the debt or default of another, within the 
meaning of the statute, and is, therefore, void. 
This agreement is, in substance, a promise to in- 
demnify the plaintiff pro tanto against liability 
upon his indorsement, and the case, therefore, pre- 
sents the question whether a promise by one per- 
son to indemnify another for becoming an accom- 
modation indorser for a third is a promise ‘to 
answer for the debt, default or miscarriage of 
another.’ Judicial opinion is not at one upon 
this question. In some of our sister States, where 
a statute of frauds almost identical with that of 
New York is in force, it is considered that such a 
promise is within the statute, and therefore void; 
while in other States, and latterly in England, a 
contrary view prevails. The courts of New York 
and of this State consider the the true doctrine 
to be that contracts of this kind are not within 
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the statute. In the case of Chapin v. Merrill, 4 
Wend. 657, the Supreme Court of New York de- 
clared that ‘a parol promise by one person to in- 
demnify another for becoming a guarantor for a 
third is not within the statute of frauds,’ the 
reason being that it is an original undertaking, 
and not in any sense a promise to answer for the 
debt, default or miscarriage of another. ‘To the 
same effect are Tighe v. Morrison, 116 N. Y. 263, 
22 N. E. Rep. 164, 5 L. R. A. 617, and Jones v. 
Bacon, 145 N. Y. 446, 40 N. E. Rep. 216. Turn- 
ing to the decisions of our own courts, in Apgar’s 
Admr. v. Hiler, 24 N. J. Law, 812, it was deter- 
mined by the Court of Errors and Appeals that, 
where one becomes surety for another at the re- 
quest of a third person, and upon that person’s 
promise that he would be put to no loss, such 
promise may be shown by parol, and is not within 
the statute of frauds. In Cortelyou v. Hoagland, 
40 N. J. Eq. 1, the complainant was one of eight 
directors of a corporation. He indorsed a prom- 
issory note for its benefit, upon a promise of his 
seven {co-directors that they would indemnify 
him against all loss resulting to him from such 
indorsement, except as to one-eighth part thereof. 
He was compelled to pay the note, and sought 
contribution from his co-directors upon their 
contract of indemnity. It was held that the con- 
tract was not within the statute offrauds. As the 
courts of New York and New Jersey concur in 
the view that contracts such as that which the 
present case presents are not within the statute of 
frauds, it would be bootless to consider whether 
we should be governed by the decisions of the 
one jurisdiction or the other in construing the 
New York statute. In either event the result 
would be the same. 

**As to the second question raised by the de- 
fense, viz.: that there is no consideration to sup- 
port the defendant’s contract of indemnity, the 
cases already cited dispose of it adversely to de- 
fendant’s contention. In Chapin v. Merrill, 
supra, it is said that ‘the assumption of the 
responsibility is a sufficient consideration for the 
promise.’ The same language is used in Jones 
v. Bacon, and in Apgar’s Admr. v. Hiler, supra, 
it is said that, where one becomes surety for an- 
other upon a promise of indemnity made by a 
third person, he may recover from such third 
person the whole of what he may have been com- 
pelled to pay as such surety.” 





HiGHWaAYS—DEFECTS—BICYCLES.—In Rich- 
ardson v. Inhabitants of Town of Danvers, 57 N. 
E. Rep. 688, decided in the Supreme Judicial 
Court of Massachusetts, a statute of that State 
was passed on which provides that highways 
shall be kept. in repair, ‘‘so that the same may be 
reasonably safe and convenient for travelers, with 
their horses, teams and carriages, at all seasons 
of the year.”” It was held that a bicycle is not a 
carriage, within the meaning of the act, entitling 
one injured by being thrown from his bicycle 


because of a depression in the aad to ree 
cover for the injury. The court said: 





“The plaintiff, while riding a bicycle on a 
highway which the defendant was bound to keep 
in repair, encountered a depression in the way, 
and fell from her wheel and was injured. The 
jury returned a verdict in her favor, and the case 
comes before us on several exceptions to the ex- 
clusion of evidence, and to the refusal of the 
court to rule that a bicycle is not a carriage within 
the meaning of Pub. St., ch. 52, sec. 1. The 
statute in question provides that highways and 
and other ways named shall be kept in repair, at 
the expense of the town, city or place where they 
are situated, ‘so that the same may be reasonably 
safe and convenient for travelers, with their 
horses, teams and carriages, at all seasons of the 
year.’ This statute was énacted in 1786, and has 
been in force ever since. St. 1786, ch. 81, sec. 1; 
Rev. St., ch. 25, sec. 1; Gen. St., ch. 44, sec. 1; 
St. 1877, ch. 234. The question, then, is whether 
a bicycle is a carriage within the meaning of this 
term in the statute. We have no doubt that for 
many purposes a bicycle may be considered a 
vehicle or a carriage. It may be lawfully used 
on the highway, and is subject to the law of the 
road. State v. Collins, 16 R. I. 371, 17 Atl. Rep. 
131,3 L. R. A. 394; Myers v. Hinds, 110 Mieh. 
300, 68 N. W. Rep. 156, 33 L. R. A 356; Taylor v. 
Traction Co., 184 Pa. St. 465, 40 Atl. Rep. 159; 
Thompson v. Dodge, 58 Minn. 555, 60 N. W. Rep. 
545, 28 L. R. A. 608. So, under a law prohibiting 
a person from riding or driving any sort of car- 
riage furiously. Taylor v. Goodwin, 4 Q. B. Div. 
228. So, under laws or ordinances prohibiting 
driving on the sidewalk. Reg. v. Justin, 24 Ont. 
327; Mercer vy. Corbin, 117 Ind. 450, 20 N. E. Rep. 
132, 3 L. R. A. 221; Com. v. Forrest, 170 Pa. St. 
40, 32 Atl. Rep. 652, 29 L. R. A. 365. Undera 
law permitting the collection of tolls on a turn- 
pike, a bicycle was held to be a carriage. Geiger 
v. Turnpike Road, 167 Pa. St. 583, 31 Atl. Rep. 
918, 28 L. R. A. 458. The opposite was held in 
Williams v. Ellis, 5 Q. B. Div. 175, and in Murfin 
v. Plank Road Co., 113 Mich. 675, 71 N. W. Rep. 
1108, 388 L. R. A. 198. And in Scotland, in an 
action on a policy of insurance, it was held that a 
person riding a bicycle was not ‘traveling asa 
passenger in an ordinary vehicle.” McMillan v. 
Insurance Co., 4 Scots’ L. T. 96. The statute in 
question was passed long before bicyeles were 
invented, but, although, of course, it is not to be 
confined to the same kind of vehicles then in use, 
we are of Opinion that it should be confined to 
vehicles ejusdem generis, and that it does not ex- 
tend to bicycles. This view is favored by the 
provision in Pub. St., ch. 52, sec. 18, which pro- 
vides that no damage shall be recovered ‘by a 
person whose carriage and the load thereon ex- 
ceeds the weight of six tons.’ The words last 
quoted were first added by St. 1838, ch. 104. It 
seems to us that the legislature, by the use of the 
word ‘carriage,’ had in view a vehicle which 
could carry passengers or inanimate matter, not 
te exceed, with its load, more than six tons. As 
was said in State v. Missouri Pac. Railway, 71 
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Mo. App. 385, 393: ‘While the terms in question 
are flexible, and may include the new uses, fall- 
ing within the legitimate scope of their meaning, 
which arise in the growth of society, we are not 
warranted in giving them a new meaning so as to 
cover different subjects, not within the principle 
upon which they are founded. To do this would 
be judicial legislation.” A bicycle is more prop- 
erly a machine than a carriage, and so it is de- 
fined in Murray’s Dictionary. It is also so con- 
sidered in St. 1894, ch. 479, which is an act to 
regulate the use of bicycles and similar vehicles, 
and in the amendatory act of 1898. St. 1898, ch. 
121. A bicycle is of but little use in wet weather 
or on frozen ground. Its great value consists in 
the pneumatic tire, but this is easily punctured, 
and no one who uses a wheel thinks of taking a 
ride of any distance without having his kit of 
tools with him. A hard rut, a sharp stone, a bit 
of coal or glass, or a tack in the road, may cause 
the tire to be punctured, and this may cause the 
rider to fall and sustain an injury. It would im- 
pose an intolerable burden upon towns to hold 
them bound to keep their roads in such a state of 
repair and smoothness that a bicycle could go 
over them with assured safety. It is because or- 
dinary roads are not considered suitable for 
bicycles that cities and towns are given the power 
by St. 1898, ch. 351, to lay out, construct and 
maintain paths for bicycles. And St. 1899, ch. 
474, makes it a misdemeanor to trespass upon a 


‘ eycle path by driving thereon with a horse, or 


other animal, except to cross the same. We are, 
therefore, of opinion that a bicycle is not a ‘car- 
riage,’ within the meaning of that term in Pub. 
St., ch. 52, sec. 1.”’ 








CONSTITUTIONAL LIMITATIONS OF 
THE POLICE POWER. 


The police power is consideréd to extend 
to the protection of the lives, limbs, health 
and comfort of the citizens, and of the morals, 
good order, prosperity and quiet of the com- 
munity. It prevents any person from so act- 
ing as to interfere with the rights of another 
in accordance with the maxim, sic utere tuo 
ut alienum non ledas. Itis sometimes called 
the law of overruling necessity. In its broad- 
est sense, as sometimes defined, it includes 
all legislation and almost every function of 
civil government.! In our earlier days there 
was but little legislation relating to the police 


power in the United States, for the popula- - 


tion of this country was so scant, the cities 
were small and the people were generally de- 
voted to agricultural pursuits ; and there were 
no exigencies calling for such legislation. 


1 New Orleans, etc. Co. vy. Louisiana L, Co., 115 U. 
8. 650. 





During the last fifty years innumerable laws 
have been passed in the various States of this 
nature, yet the police power hus never been 
fully described, nor its extent plainly limited.? 
It must be exercised under the changing ex- 
igencies of society.® 

Constitutional Provisions.—Since the con- 
stitutions of the various States have defined 
the powers of the various branches of the 
government, and have reserved to the citi- 


_ zens all rights not so conferred, no act of a 


legislature can be valid which exceeds the 
power so given tu it. The constitution of the 
United States is the supreme law of the land, 
and all legislation must conform to its provis- 
ions whenever they are pertinent to the sub- 
ject.* It is generally held by the courts that 
any legislation is valid which does not con- 
travene a provision of the State or United 
States constitution, and invalid if it does.® 
This conclusion, however, has been strongly 
assailed. It is said that ‘‘independent of that 
instrument (United States constitution), and 
of any express restriction in the constitution 
of the State, there is a fundamental principle 
of right and justice, inherent in the nature 
and spirit of the social compact (in this coun- 
try, at least), the character and genius of our 
government, the causes from which they 
sprang, and the purposes for which they were 
established, that rises above and restrains 
and sets bounds to the power of legislation, 
which the legislature cannot pass without ex- 
ceeding its rightful authority. It is that 
principle which protects the life, liberty and 
property of the citizen from violation in the 


‘unjust exercise of legislative power.’’® Chase, 


J., says, that an act of the legislature con- 
trary to the great first principles of the social 
compact cannot be considered a rightful ex- 
ercise of legislative authority. The genius, 
the nature and the spirit of our State govern- 
ment amount to a prohibition of such acts of 
legislation ; and the general principles of law 
and reason forbid them. To maintain that 
our federal or State legislatures possess such 
powers, if they have not been expressly re- 
strained, would, in my opinion, be a political 


2 People v. Warden City Prison, 157 N. Y. 116. 

3 Thurlow v. Mass., 5 How. 504. 

4 Mugler v. Kansas, 123 U. S. 623. 

5 Yick Wo v. Hopkins, 118 U. S. 856; Wynehamer v. 
People, 13 N. Y. 378; Lake View v. Rose Hill Cem., 70 
Ill. 191. 

6 Regents v. Williams, 9 Gill & J, 865, 
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heresy, altogether inadmissible in our free 
republican government.’ As early as 1625 
at was said that ‘‘even an act of parliament 
made against natural equity, as to make a 
man judge in his own case, is void in itself; 
for jura nature sunt immutabi lia, and they 
are leges Jegum.’’® Sometimes the same re- 
sult is reached and such laws are held to be 
invalid by giving a very liberal construction 
to the right of liberty, which is guaranteed 
by each constitution.’ A statute was consid- 
ered to be void, though there was no express 
provision in the constitution, because it was 
at variance with the very idea of civil govern- 
ment, the establishment of which was the ex- 
pressly declared purpose for which the peo- 
ple adopted their constitution, and therefore 
all the powera conferred by that instrument 
upon the various departments of the govern- 
ment must necessarily be regarded as limited 
by that declared purpose. A law allowing a 


State to carry on a certain business was held 
invalid because so doing was not a function 
of the civil government.” Though there be 
no constitutional provisions expressly forbid- 
ding the imposition of taxes for any other 
than a public purpose, yet such restrictions 


must necessarily be implied from the very 
nature of civil government." It has been 
said that though there be no constitutional 
inhibition, yet such may arise by implication. 
Though there are no constitutional provis- 
ions prohibiting the general government from 
taxing the means and instrumentalities of the 
States, nor any prohibiting the States from 
taxing the means and instrumentalities of the 
government, yet the exemption rests upon 
necessary implication, and is upheld by the 
great law of self-preservation.” Other courts 
boldly claim these rights as absolute, regard- 
less of constitutional guards.” Courts have 
not always been consistent with themselves 
on this subject.* Itis admitted that _this 


7 Calder v. Bull, 3 Dal. 386. 

8 Day v. Savadge, Hobart, 85. 

9 In re Jacobs, 98 N. Y. 98; People v. Marx, 99 N. Y. 
377. 

10 Rippe v. Becker, 56 Minn. 100; McCullough v. 
Brown, 41 8. Car. 220 (the personnel of this court 
having changed, this decision was reversed); State v. 
Aiken, 42 S. Car. 222. 

11 McCullough v. Brown, 41 S. Car. 220. 

12 Collector v. Day, 11 Wall. 113. 

13 Andrews v. Russell, 7 Blackf. 474; State vy. Ad- 
dington, 12 Mo. App. 214. 

14 Munn v. Illinois, 94 U.S. 118; Loan Assn. v. To- 
peka, 87 U. S. 655; Yick Wo v. Hopkins, 118 U. S. 356. 





question is beset with difficulty.™ 

Power Inalienable.—The police power is 
inherent in a State, and its legislature cannot 
part irrevocably with, or surrender or bar- 
gain away its control over that which is for 
the morals, health, safety or welfare of so- 
ciety.'® 

Discretion of Legislature.—The legislature 
is to decide when the emergency exists, call- 
ing for the exercise of the police power.” 
Whenever any business, occupation, rights, 
franchises or privileges become obnoxious to 
the public health, manners or morals, they 
may be regulated even to suppression, indi- 
vidual rights being compelled to give way for 
the benefit of the whole body politic.% Cer- 
tain profitable employments, such as the sale 
of intoxicating liquors, which were in the 
earlier period of this government considered 
to be legitimate, have since fallen under the 
ban of public opinion, and are now altogether 
prohibited or made subject to stringent regu- 
lations."® Lotteries are now _ prohibited, 
though formerly they were much used to raise 
money.” In fact it is competent for the 
legislature upon grounds of public policy to 
declare an indifferent act to be injurious to 
the public and to prohibit it by penalties.” 

Power of the Courts.—The action of the 
legislature is subject to the supervision of 
the courts, and they are to determine what 
are the subjects for the exercise of the police 
power. The courts are to decide whether 
the legislature has transcended its powers and 
they are not bound by mere forms or pre- 
tenses.” The motives of the legislators in 
passing such laws can be inquired into by the 
courts only so far as they are disclosed on the 
face of the laws or are inferable from their 
operation, considered with reference to the 


15 Goshen vy. Stonington, 4 Conn. 209. 

16 Toledo, etc. R. R. v. Jacksonville, 57 Ill. 57; Stone 
v. Mississippi, 101 U. S. 814; Douglas v. Kentucky, 168 
U. 8. 488; Butchers’ U. Co. v. Crescent City, etc. Co., 
110 U. S. 746; McKinney v. Salem, 77 Ind. 218; Beer 
Co. v. Mass., 97 U. 8. 25; La Croix vy. Fairfield Co. 
(Comrs.), 50 Conn. 321. 

17 Lake View v. Rose Hill Cem. Co., 70 Ill. 191; In re 
Jacobs, 98 N. Y. 98. 

18 New Orleans R. Co. v. St. Tamanay & Co., 14 
Fed. Rep. 194. 


19 Holden v. Hardy, 169 U. S. 366. 

20 Stone v. Mississippi, 101 U. S. 814. 

21 Com. v. Tewksbury, 11 Metc. (Mass.) 55; Lawton 
y. Steele, 152 U. 8. 133, 

22 Lake View v. Rose Hill Cem. Co., 70 Ill. 191. 

23 Mugler v. Kansas, 123 U. 8. 623. 
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condition of the country and existing legisla- 
tion.* 

Destroying Property Without Compensa- 
tion.—Laws passed in the legitimate exercise 
of the police power cannot be considered as 
obnoxious to constitutional provisions merely 
because they do not provide compensation to 
the individual who is inconvenienced by them. 
He is presumed to be rewarded by the com- 
mon benefits secured. The proper enforce- 
ment of such a law never gives the right of 
action. It was decided as early as 1607, us- 
ing the language of the reporter, that for the 
saving of a city or town a house shall be 
plucked down, if the next be on fire; and the 
suburbs of a city in time of war for the com- 
mon safety shall be plucked down; and a 
thing for the commonwealth every man may 
do without being liable to an action. So the 
taking of saltpetre is a purveyance of it for 
the making of gunpowder for the necessary 
defense and safety of the realm.” A casket 
in a ferry boat may be thrown overboard in 
case of necessity to save the passengers from 
drowning.” This is sometimes considered to 
fall under the police power, and at other times 
a matter of natural right growing out of ab- 
solute necessity. This right an individual 
may exercise, and he is only liable for dam- 
ages in case it appears it was an unnecessary 
action.* Congress could direct the removal 
during time of war of any article necessary 
for the army or useful to the enemy, and in 
danger of falling into his hands, and no right 
of damages would accrue, though the enemy 
should subsequently capture the goods so re- 
moved. It was held that rights of necessity 
formed a part of our law.” Such power is 
essential to self-preservation and exists nec- 
essarily in every organized community.” 
The legislature defines what isa nuisance, 
but cannot arbitrarily make that a nuisance 
which is not so, if by so doing the constitu- 
tional rights of a citizen in his personal prop- 

erty are destroyed or infringed.** Nor can a 


24 Soon Hing v. Crowley, 113 U. S. 703. 

2% Bancroft v. Cambridge, 126 Mass. 438. 

2% Saltpeter Case, 1 Coke, 13. 

27 Mouse’s Case, 12 Coke, 63. 

28 Hale v. Lawrence, 21 N. J. L. 714; Am. P. Works 
vy. Lawrence, 21 N. J. L. 248; Philadelphia v. Scott, 81 
Pa. St. 80; Fertilizing Co. v. Hyde Park, 97 U. 8. 659; 
Surocco v. Geary, 3 Cal, 69. | 

29 Respublica v. Sparhawk, 1 Dal. 357. 

80 Thurlow v. Mass., 5 How. 504. 

81 Grand Rapids v. Powers, 89 Mich. 94; Pierce v. 





municipality without any general law of the 
city or State, within which any given struct- 
ure can be shown to be a nuisance, by its 
mere declaration that it is one subject it to 
removal as one.*? On this subject, however, 
a great deal will be left to the discretion of 
the legislature. Whether the law can pro- 
vide® that property so used or situated as to 
constitute a nuisance can be summarily de- 
stroyed, 1s a question on which the courts are 
divided. It is sometimes held that some 
legal proceedings are required to test the 
question of nuisance or to enable the party 
interested to protect his rights ;* other courts 
have sustained such right of summary de- 
struction.” Laws have also been sustained 
which provided for the summary destruction 
of the articles used in carrying on a nuisance, 
though such articles were in themselves not 
obnoxious ;* but such laws are generally held 
to be objectionable ss depriving persons of 
property without due process of law.” It was 
considered that only articles which were nui- 
sances per se could be summarily destroyed. 
The United States Supreme Court declared 
that when the articles were of little value, and 
their use for illegal purposes was clear, the 
legislature might declare them to bea nui- 
sance and subject to summary abatement; 
but not so with valuable articles capable of 
proper use. Where property adapted for 
the manufacture of certain articles is ren- 
dered almost valueless by a law passed under 
the police power in aid of public safety or 
public morals, forbidding the manufacture or 
sale of such articles, it is held that there is 
no deprivation of property in a constitutional 


‘sense, and that such iojury is damnum absque 


injuria.” 


Wisconsin, etc. Co., 93 Wis. 584; Beebe y. State, 6 Ind. 
601. 
82 Yates v. Milwaukee, 10 Wall. 497. 

33 Lawton v. Steele, 152 U. S. 138, 

% Hutton v. Camden, 39 N. J. L. 122; Com. vy. Albro, 
1 Gray, 1; Lincoln v. Smith, 27 Vt. 828; Dunn vy. Bur- 
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85 Blazier v. Miller, 10 Hun, 485; Weller v. Snover, 
42 N. J. L. 841. 

% Weller v. Snover, 42 N. J. L. 841. 

% Jeck v. Anderson, 51 Cal. 251; Colon v. Lisk, 153 
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United States Constitution.—Since the 
United States constitution is the supreme law 
of the land, all legislation must conform to its 
provisions whenever they are pertinent to the 
subject." The constitution places interstate 
commerce under the control of congress, and 
all police laws which interfere with such 
commerce are to that extent invalid.” In 
many cases the police power cannot be exer- 
cised without in some way affecting com- 
merce, as well local as interstate. When 
such legislation only incidentally affects in- 
terstate commerce, it is not considered to be 
unconstitutional.” It has always been held 
that the police powers of the States are not im- 
paired by the fourteenth amendment to the 
constitution, providing that no State shall 
deprive any person of life, liberty or prop- 
erty, without due process of law.“ Though 
a patentee from the United States acquires a 
monopoly of his discovery, yet the use of 
the tangible property, which comes into ex- 
istence by the application of his discovery, is 
not beyond the control of State legislation.” 

Abrogating Contracts.—Though the char- 
ter of a corporation may be a contract, yet 
such corporation is subject to any additional 
burden which the legislature may impose on 
it in pursuance of its police power. A 
railroad may be required to make and sus- 
tain cattle guards along its track, and to pay 
for stock killed in default thereof, although 
no such reservation of control over it was 
contained in its charter.” Where a city sold 
certain land for the express purpose of the 
erection thereon of magazines for the storage 
thereon of powder, it was sustained in the 
enforcement of ordinances, subsequently 
passed, requiring the removal of all maga- 
zines from the city.“ A law was passed by 
a State granting a monopoly in killing cattle 
in a certain city, which law was subsequently 
repealed ; it was considered that the grant of 


41 Mugler v. Kansas, 125 U. S. 623, 

42 People v. Compagnie, 107 U. S. 59; People v. 
Hawkins, 47 N. Y. 8.56; Arnold v. Yanders, 56 Ohio 
St. 417. 

43 License Cases, 5 How. 504; Kidd v. Pearson, 128 U. 
8.1; Lake Shore, etc. R. R. v. Ohio, 19 Sup. Ct. Rep. 
465. 

44 Barbier v. Connolly, 113 U. S. 27. 

4# Patterson v. Kentucky, 97 U. S. 501; Union N. 
Bank v. Brown, 41 S. W. Rep. 273. 

4 Chicago, etc. R. R. v. Nebraska, 170 U. S. 57. 

4 Thorpe v. Rutland, etc. R. R., 27 Vt. 140. 

# Davenport v. Richmond, 81 Va. 636. 





the monopoly was a contract, the subject 
whereof was a matter of police regulation, 
and as such could be abrogated by a subse- 
quent law.” The same court has since de- 
cided that the fourteenth amendment to the 
United States constitution assures to every- 
one the privilege of pursuing an ordinary 
trade, or calling. It is said that a party 
who makes a contract with a State relative to 
matters falling under the police power, is 
presumed to know that the State can revoke 
it. Yet the United States consiitution pro- 
vides that no State can pass a law violating 
the obligation of a contract. In some cases 
the rights granted by charter to corporations 
are construed as mere licenses, good until 
revoked.” It has been decided that, by the 
expenditure of money for a license to sell 
liquors, the rights of the licensee are fixed, 
and the legislature cannot pass a law taking 
away such right during the term of the 
license ;* but the view which seems now to be 
generally adopted is that a license is a mere 
permit, or a police regulation, which may be 
abrogated at any time by legislation.®! 
Preventing Frauds in Trade.—It is ad- 
mitted that laws passed to prevent frauds in 
trade are valid as police regulations, but the 
fourteenth amendment to the United States 
constitution assures to everyone the priv- 
ilege of pursuing an ordinary trade or 
calling, and.of acquiring and holding prop- 
erty. In the application of this rule the 
courts have often reached opposite conclu- 
sions in construing very similar laws.” Laws 
have been sustained requiring articles of 
trade to be of a certain color, or properly 
labeled to show their nature, where there 
was danger of deception ;* and even a pro- 
hibition of the manufacture or sale of such 
articles has been sustained.” The Supreme 


49 Butchers’, etc. Co. y. Crescent City, etc. Co., 111 
U. S. 746. 

50 Powell v. Pennsylvania, 127 U. S. 678. 

51 Chicago, etc. R. R. v. Nebraska, 170 U. S. 57. 

52 Fertiljzing Co. v. Hyde Park, 97 U. S. 659; Stone 
v. Mississippi, 101 U. S. 814. 

53 Adams v. Hackett, 27 N. H. 289. 

5¢ Calder v. Kurby, 5 Gray, 597; Fell v. State, 42 
Md. 171; McKinney v. Salem, 77 Ind. 213; La Croix vy. 
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55 State v. Corbett, 57 Minn. 345; Burdick v. People, 
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Court of the United States declined to decide 
against the validity of sucha law, because it 
did not appear that the law had no real or 
substantial relation to the protection of the 
public health, nor did it appear on the face 
of the statute, or from any facts of which the 
court was required to take judicial notice, 
that the statute infringed constitutional 
rights.* A State may prevent by its legis- 
lation the sale, even in original packages, of 
articles of food manufactured in and brought 
from another State, subjects of traffic or 
commerce, if their sale may cheat the people 
into purchasing something they do not intend 
to buy, and which is different from what its 
condition and appearance import.” 

Construction of Police Laws.—The courts, 
in their consideration of laws which fall under 
the police power of the State, have announced 
certain propositions by which to test their 
validity. Such laws must be made in good 
faith and have for their sole object the 
preservation of the health and morals of 
society. There must be some fair and 
reasonable connection between the law and 
the ends above mentioned. Class legislation, 
discriminating against some and favoring 
others, is forbidden, but legislation which is 
carrying out a public purpose may be limited 
in its application if, within the sphere of its 
operation, it affects alike all persons similarly 
situated, and is enforcible in the usual modes 
established in the administration of govern- 
ment with respect to kindred matters—that 
is, by proceedings adapted to the nature of 
the case. Such laws must not be oppressive 
and burdensome on the citizen. A city 
ordinance requiring a railroad company to 
keep a flagman at a street crossing, where 
there was little travel, was held to be op- 
pressive and void.“ It must appear that the 
interests of the public generally, as dis- 
tinguished from those of a particular class, 
require such interference, that the means 
adopted are reasonably necessary for the ac- 
complishment of the purpose.” Such laws 
must not arbitrarily infringe upon personal 

88 Powell v. Pennsylvania, 127 U. S, 678. 

589 Plumley v. Massachusetts, 155 U. S. 461. 

60 Thurlow v. Mass., 5 How. 504. 

61 People v. Warden City Prison, 157 N. Y. 116. 

62 Barbier v. Connolly, 113 U. 8S. 27; Dent v. W. Va., 
129 U. 8. 114. 

8 Toledo, etc. R. R. v. Jacksonville, 67 Ill. 37. 


64 Toledo, ete. R. R. v. Jacksonville, 67 Ill. 37. 
6 Colon vy. Lisk, 153 N. Y. 188. 





or property rights. They cannot arbitrarily 
impose unusual or unnecessary restrictions 
upon lawful occupations, nor be a mere ex- 
cuse for an unjust discrimination or the op- 
pression or spoilation of a particular class.*? 
Various laws or ordinances, enacted in Cal- 
ifornia, have from time to time been declared 
void, as being unjust discriminations against 
the Chinese.® 

Summary.—From the foregoing decisions 
of the courts we will make the following de- 
ductions as to the present status of legislative 
police power: 1. The only limitations on 
the police power of a State are constitutional 
prohibitions, national or State, and probably 
the undisputed demands of justice and the 
generally admitted inalienable rights of indi- 
viduals. 2. United States has no police 
powers. 3. State police laws, which only 
incidentally affect interstate commerce, are 
not rendered invalid by the United States 
constitution. 4. Patents for inventions are 
subject to police regulations. 5. States may 
refuse the admission within their borders of 
articles of commerce, if their sale may cheat 
the public into buying articles they do not 
intend to buy, and if such articles are differ- 
ent from what their condition and appearance 
import. 6. The courts are the final arbiters 
of the validity of police laws in all respects. 
7. Police laws are prima facie valid. 8. 
Property may be destroyed without compen- 
sation in case of pressing necessity to protect 
the public. 9. Nuisances may be abated 
without compensation, and the legislative 
definition of a nuisance is prima facie correct. 
10. In abating nuisances the law may order 
the summary destruction of the article used 
in carrying on such nuisances, provided they 
are of little value; otherwise judicial pro- 
ceedings must be had. Valuable property, 
which can be used profitably otherwise, 
should never be destroyed. 11. A legislature 
may abrogate, without compensation, any 
contract made by it which concerns public 
health or public morals. 12. A legislature 
cannot bargain away any of its police power 
in matters concerning the public health or 
public morals. S. S. Merriit. 

St. Louis, Mo. 
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ACTION BY AGENT. 
CARTER v. SOUTHERN RY. CO. 


Supreme Court of Georgia, June 5, 1900. 


A person who, having in charge, as agent, the goods 
of another, makes with a common carrier a coitract 
to ship such goods, in which the agency is not dis- 
closed, may maintain an action in his own name for a 
breach of such contract. 

Coss, J.; Carter sued the railroad company for 
damages resulting from the breach of a contract 
of shipment which fthe defendant had entered 
into with the plaintiff. On the trial the plaintiff 
introduced in evidence a receipt signed jby an 
agent of the defendant, of which the following is 
a copy: ‘Received from W.R. Carter the follow- 
ing articles in apparent good order, contents and 
value unknown, as per coupon attached, to be 
transported to W. R. Carter, McRae, Ga.,’’—set- 
ting forth the articlesshipped. The plaintiff tes- 
tified that the distance from the point from which 
the goods were shipped to their destination was 
30 miles; that they should have been delivered in 
24 hours, which was a reasonable time; that the 
goods were new, and in good condition, when de- 
livered to the defendant; that they were not de- 
livered by it at the point to which they were 
shipped until 25 days had elapsed from the time 
they were delivered to the defendant; and that, 
when delivered, some of the ‘goods were in such 
adamaged condition that they were rendered 
worthless, and all of them were more or less dam- 
aged. Just before leaving the witness stand, the 
plaintiff stated: ‘The goods belonged to my 
wife, Mary Carter. She owned them, and I had 
the goods in my charge as her agent.’’ There 
being no further evidence for the plaintiff, the 
court, upon motion of defendant’s counsel, 
granted a nonsuit on the ground that the goods 
alleged to have been damaged did not belong to 
the plaintiff, but to his wife. To this judgment 
the plaintiff excepted. The question, therefore, 
presented for decision is whether or not the plaint- 
iff could maintain the action in his own name. It 
is an elementary principle that the action ona 
contract must be brought in the name of the party 
in whom the legal interest is vested, and that 
the legal interest in a contract is in the person to 
whom the promise is made, and from whom the 
consideration passes. 15 Enc. Pl. & Prac. 499, 
500; Civ. Code, § 4939. In the present case the 
plaintiff although in reality he occupied the rela- 
tion of agent of his wife to take charge of the 
goods shipped, was named both as the consignor 
and consignee in the contract of shipment, with 
no reference whatever therein to the fact of his 
agency. Under such circumstances the action 
could be maintained in hisown name. Generally 
it is true, an agent has no right of action upon a 
contract made with his principal, but he hasa 
right of action in his own name ‘‘where the con- 
tract is made with the agentin his individual 
name, though his agency be known.” Civ. Code, 
§ 3037 (3). Certainly, the action could be main- 





tained where the fact of agency and the name of 
the principal are both concealed by the agent, in 
such a case the agent is, in contemplation of law, 
the real contracting party, to whom the promise 
of the other party was made, and who is entitled 
to enforce it. Mechem, Ag. §755; Story, Ag. 
(9th Ed.) § 393. But the plaintiff was the con- 
signor of the goods shipped. The contract was 
made with him, and he is primarily liable for the 
transportation charges. The carrier dealt with 
him as the owner of the goods. and could not, in 
an action by the plaintiff to recover the goods, 
dispute the title, unless the title of the real owner 
was sought to be enforced against the carrier. 
Civ. Code, § 2286. In the case of Haas v. Rail- 
road Co., 81 Ga. 792,78. E. Rep. 629, suit was 
brought by Haas upon acontract or bill of lading 
made by the defendant with one Ayres. It was 
held that, ‘‘the bill of lading for the flour not 
having been indorsed to plaintiff by the party in 
whose favor it was issued, the former could not 
maintain an action against the company upon 
it.”’ It appears from the record in that case that 
Ayres was the consignor, and Haas the cousignee. 
The present chief justice says in the opinion: 
‘The record does not show that this bill of lad- 
ing was assigned or indorsed by Ayres to Haas. 
This being true, Haas, under our Code, could not 
bring suit on the contract made between the 
railroad company and Ayres.”’ 

The courts of both this country and England 
are now, with a few exceptions, all agreed that, 
where the consignor makes the contract of ship- 
ment with the carrier, he may bring an action 
for loss of or injury to the consignment, although 
he may not be the actual owner of the property. 
In such a case the privity of contract between the 
carrier and the consignor is a sufficient founda- 
tion on which to base the action. It is also well 
settled by the authorities that where a consignor, 
who is himself not the real owner, recovers dam- 
ages from the carrier for a breach of the contract 
of carriage, the recovery inures to the benefit of 
the owner, and the consignor is regarded simply 
as the trustee of an express trust. It would seem 
to follow necessarily from this that a recovery by 
the consiggor fora breach of the contract would 
be a bar to an action by the owner in tort for the 
injury donehim. The English courts have, so far 
as we are aware, uniformly adhered to the rule 
that an action for a breach of a contract of carri- 
age made with the consignor may be maintained 
by him. In Davis v. James, 5 Burrows, 2680, a 
decision rendered in 1770, it was held that ‘action 
lies against carrier in name of consignor, who 
agreed with him and was to pay him.” The 
question was squarely made in that case, and the 
court reached the conclusion above indicated. 
Lord Mansfield said, in the opinion which he ren- 
dered in that case: ‘‘This is an action upon the 
agreement between the plaintiffs and the carrier. 
The plaintiffs were to pay him. Therefore the 
action is properly brought by the persons who 
agreed with him and were to pay him.” This 
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decision, as above stated, was uniformly ad- 
hered to by the English courts, and, there being 
in this State no statute law to conflict with the 
rule therein announced, it became, by force of 
our adopting statute, the law of this State. In 
Moore v. Wilson, 1 Term R. 659, the doctrine an- 
nounced in the case just referred to was reaffirmed, 
and the court held further that it was immaterial 
whether the hire was to be paid by the consignor 
or the consignee, as the former was, in law, liable 
to the carrier for the hire. In Joseph v. Knox, 3 
Camp. 320, it was held that an action by the 
consignor would lie. The opinion was rendered 
by Lord Ellenborough, who said: ‘I am of 
opinion that this action well lies. There is a 
privity of contract established between these 
parties by means of the bill of lading. That 
states that the goods were shipped by the 
plaintiffs, and that the freight for them was 
paid by the plaintiffs in London. To the 
plaintiffs, therefore, from whom the considera- 
tion moves, and to whom the promise is made, 
the defendant is liable for the non-delivery of the 
goods. After such a bill of lading has been 
signed by his agent, he cannot say to the shipper 
they have no interest in the goods, and are not 
damnified by his breach of contract. I think 
the plaintifis are entitled to recover the value 
of the goods, and they will hold the sum re- 
covered as trustees for the real owner.’ In Dun- 
lop v, Lambert, 6 Clark & F. *600 the house 
of lords held: ‘Though, generally speaking, 
where there is a delivery toa carrier to deliver 
to a consignee, the latter is the proper person to 
bring the action against the carrier, yet, if the 
consignor make a special contract with the car- 
rier, such contract supersedes the necessity of 
showing the ownership in the goods, and the 
consignor may maintain the action, though the 
goods may be the property of the consignee.” 
The ‘special contract’’ referred to in the above 
quotation was simply a bill of lading declaring 
that the goods were to be delivered to Matthew 
Robson, “freight for the said goods being paid 
by William Dunlop & Co.,’’ the plaintiffs. The 
case of Dawes v. Peck, 8 Term R. 330, is some- 
times cited as authority for a contrary rule. 
That case is thus commented upon and dis- 
tinguished by Judge Turley in the case of Carter 
v. Graves, 9 Yerg. 446, 460: In that case ‘an 
action on the case was brought by a consignor 
against a common carrier for not safely carrying, 
according to his undertaking, in consideration of 
acertain hire and reward to be therefor paid, 
two casks of gin from London to one Thomas 
Aday at Hillmorton, ‘in Warwickshire. The court 
determined that, if a consignor of goods deliver 
them to a particular carrier by the order of a 
consignee, and they be afterwards lost, the con- 
signor cannot maintain an action against the 
carrier, and that the action can only be main- 
tained by the consignee. In this case there is no 
contract with the consignor by the carrier for the 
delivery of the articles; the freight is not paid by 





him; the property is delivered to a carrier speci- 
fied by the consignee; and, more than all, the 
court, in the opinions delivered, refer to the 
cases of Davis v. James, 5 Burrows, 2680, and 
Moore v. Wilson, 1 Term R. 659, and recognize 
them as sound authority.”’ A-leading American 
case is Blanchard v. Page, 8 Gray, 281, where, 
after an elaborate review of the authorities, Chief 
Justice Shaw reaches the conclusion that ‘‘the 
shipper named in a bill of lading may sue the 
carrier for an injury to the goods, although he 
has no property, general or special, therein.’’ 
The reasoning upon which this ruling is based 
seems to be unanswerable, and the decision 
ought to be accepted as decisive of this question. 
It must not be lost sight of that the present action 
was based upon a contract. If the action had been 
based upon the tort of the carrier in delivering the 
goods in a damaged condition, then a question 
entirely different from that involved in the pres- 
ent case would be raised. In such a case it would 
seem that the right of action is to recover for 
the injury to the interest or right in the property, 
and the shipper, if not the owner, could not bring 
such an,action. The distinction between such a © 
case and one like the present was pointed out 
in Finn v. Railroad Co., 112 Mass. 524, where it 
was ruled, in effect, that, in order to authorize 
an action by the consignor who is not the owner 
of the goods, there need be no express contract 
between him and the carrier, but that the action 
may be maintained upon the contract implied 
by the delivery and receipt of the goods for 
carriage, if no action ex delicto has been begun by 
the consignee, ani that the consignor will hold 
the sum recovered in trust for the consignee. In 
Carter v. Graves, 9 Yerg. 446, it was held: “A 
consignor cannot maintain an action on the 
case for the loss or injury of the property con- 
signed without showing that he has a general 
or special right thereto, but he may in all cases 
maintain an action of assumpsit upon a contract 
to deliver the property safely, he having made 
the same, and paid or become bound for the 
consideration.’’ In Hooper v. Railway Co., 27 
Wis. 81, 91, it was said: ‘The shipper is a party 
in interest to the contract, and it does not lie 
with the carrier who made the contract with 
him to say, upon a breach of it, that he is not 
entitled to recover the damages. unless it be 
shown that the consignee ‘objects; for, without 
that, it will be presumed that the action was 
commenced and is prosecuted with the knowl- 
edge and consent of the consignee, and for his 
benefit. The consignor or shipper is, by op- 
eration of the rule, regarded as a trustee of an 
express trust, like a factor or other mercantile 
agent who contracts in his own name on behalf 
of his principal.”” Another well considered case, 
in which an elaborate review of the authorities 
is made, is Express Co. v. Craft, 49 Miss. 480. 
In Railroad Co. vy. McComas, 38 Ill. 186, it was 
ruled: ‘‘Where goods are shipped upon a rail- 
road for transportation, the consignor may sue for 
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their non-delivery, though he be but a bailee. He 
has such a special property in the goods as to 
give him a right of action. So may the real 
owner sue ,and so may the consignee.’’ It was 
ruled further in that case that, whichever of 
these three first obtains damages, it will be in 
full satisfaction of the claims of the others. 

We have not undertaken to collate here all 
of the cases bearing upon this question. Many of 
them, perhaps nearly all, are cited in the decis- 
ions abovereferred to. The following also support 
the ruling made in the present case: Cobb v. Rail- 
road Co.,38 [owa,601 (Syl. point 8) ; Dows v.Cobb, 
12 Bark. 310; Harvey v. Railroad Co., 74 Mo. 539; 
Atchison v. Railway Co., 80 Mo. 213; Moore v. 
Sheridine, 2 Har. & McH. 453; Express Co. v. 
Caperton, 44 Ala. 10]; Railway Co. v. Smith, 84 
Tex. 348, 19S. W. Rep. 509; Railway Co. v. Scott, 
4 Tex. Civ. App. 76, 26S. W. Rep. 239; Railroad 
Co. v. Emrich, 24 Ill. App. 245; Packet Co. v. 
Shearer, 61 I]. 263; Brill v. Railway Co., 20 U. C. 
C. P. 440; Moran v. Packet Co., 35 Me. 55; Cant- 
welly. Express Co., 58 Ark. 487, 25S. W. Rep. 
503; Goodwyn v. Douglas, Cheves, 174; 3 Ene. 
Pl. & Prac. 826; Hutch. Carr. § 724 et seq.; Parks 
v. Railway Co. (Tex. Civ. App.), 30S. W. Rep. 
708; Railway Co. v. Barnett (Tex. Civ. App.), 26 
S. W. Rep. 782; Davis’ v. Southeastern Line (Mo. 
Sup.), 288. W. Rep. 965. ‘There are a few cases 
which seem to hold that the sole right of action 
against a carrier for loss of or injury to goods is 
in the consignee, notwithstanding a contract of 
carriage was made with theconsignor. It would 
not be profitable to attempt to reconcile these de- 
cisions. Some of them, however, will be found 
upon examination to refer to actions ex delicto 
brought by the consignee as the real owner of the 
goods. Those which do hold that the consignor 
cannot maintain an action for a breach of a con- 
tract made by the carrier with him are, as has 
been seen above, against both principle and the 
great weight of authority, ‘and ought to be disre- 
garded. So far, however, as the present case is 
concerned, the plaintiff was both consignor and 
eonsignee, and the real owner was a party entirely 
unknown in the transaction. We prefer, however. 
to place our decision upon the ground that, as the 
plaintiff was the agent of the real owner of the 
goods, and had charge of the same, he was au- 
thorized to enterinto a contract of shipment with 
the carrier; and that, having entered into this 
contract, the legal interest therein was vested in 
him, and he could sue,forits breach. The decis- 
ion of this court in Lockhart v. Railroad Co., 73 
Ga. 472, does not conflict with anything ruled in 
the present case. The plaintiff in that case had 
no contract with the carrier, and had no interest 
whatever in the property. 

It was contended by counsel for defendant in 
error that the plaintiff in the present action failed 
to make out a prima facie case of liability on the 
part of the defendant for injury to the goods, and 
that, this being so, even if the court erredin plac- 
ing his decision granting a nonsuit on the ground 








indicated in the order, the judgment should be 
affirmed, as the right result was reached, though 
the wrong reason may have been given for it. 
We think the plaintiff did make out a prima facie 
case of liability, and consequently the judgment 
of nonsuit was, in ary view of the case, erroneous, 
and a trial upon the merits should be had. 
Judgment reversed. All the justices concurring, 
except Fish, J., absent on account of sickness. 


Notrre.—Proper Parties Plaintiff in Actions on Con- 
tract as Between Agent and Undisclosed Principal — 
It is the general rule that all actions must be brought 
in the name of the real party in interest. Suit must 
be brought in the name of the party having the legal 
title. Asa general rule, also, an action on a contract 
whether express or implied, or whether by parol or 
under seal, must be brought in the name of the party 
in which the legal interest in such contract is vested. 
But an action in tort must be brought in the name of 
the person whose legal right has been affected and 
who was legally interested in the property at the time 
the injury thereto was committed. It will not be 
necessary, however, for us to consider the question of 
parties plaintiff in actions founded in tort. The rule 
is quite settled that to maintain such an action the 
party plaintiff must have the legal title to or some 
special interest in the thing injured or destroyed. 
For instance, the owner of property shipped upon a 
railroad as baggage of his agent may maintain an ac- 
tion in tort against a railroad for loss or damage from 
its failure to exercise ordinary care in transportation. 
Toledo R. Co. v. Ambach, 10 Ohio C. C. 490. In the 
case of actions founded on contract this question is 
not so free from difficulty. At common law an action 
upon an express contract in writing must, except in 
the case of negotiable paper, be brought in the name 
of the party to whom it was made. Newcomb v. 
Clark, 1 Denio (N. Y.), 226; Dix v. Insurance Co., 22 
ll}. 272. Insuch cases the owner of the goods also 
has his action of tort for loss of the goods. Keown vy. 
Vogel, 25 Mo. App. 35; Taylor v. Steamboat, 20 Mo. 
257. Inthe latter case it was held that where one 
partner entered into a contract in his own name, al- 
though it was made for the benefit of the firm, the 
partner that made the contract may sue in his own 
name for a breach theieof. The court said: ‘A con- 
tract made by an agent in his own name may be sued 
on by the agent, for it is a general rule that wherever 
an express contract is made an action is maintainable 
on it, either in the name of the person with whom it 
was actually made or in the name of the person with 
whom in point of law it was made. As the property 
belonged to the partners, a contract made respecting 
it, would, in point of law, be a partnership contract, 
and suit upon it would properly be brought in the 
name ofthe firm. But as this contract was made in 
the name of one partner there is no principle of law 
which prohibits an action on it in the name of him 
alone by whom it was made.” Of course, as a general 
rule,an agent who discloses his principal and contracts 
not in his own name but in the name of his princi- 
pal, is not entitled to bring suit on acontract. Kent 
v. Bornstein, 12 Allen, 342; Gunn y. Cantine, 10 
Jobns. (N. Y.) 387; Whitehead y. Potter, 4 Ired. L. 
(N. Car.) 257; Tinsley v. Dowell, 26 S. W. Rep. 946; 
Ralli v. Insurance Co., 38 N. Y. S. 87. For instance, 
an agent cannot maintain an action for breach of con- 
tract to buy lands against the person who has agreed 
to purchase, where he had no power individually to 
convey title. Tinsley v. Dowell, supra. An agent 
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cannot maintain an action for breach of-contract made 
by him for his principal for the carriage of cotton, 
where he does not allege that he was a factor and con- 
tracted on his own credit, or that the contract. was 
made in his individual name, or that his agency was 
coupled with an interest known to the carrier. Code, 
sec. 2299. Richmond Railroad Co. v. Bedell, 88 Ga. 
591. On the other band, if the agent does not disclose 
the name of the principal for whom he is acting, but 
enters into the obligations of a contract in his own 
name, he is a proper party to sue for a breach of it, 
although the principal may also sue. Keown vy. 
Vogel, 25 Mo. App. 35; Leeds v. Insurance Co., 6 
Wheat. 565; Chandler v. Coe, 54 N. H. 561; Saladin v. 
Mitchell, 45 Ill. 79; Everett v. Bancroft, 22 Ohio St. 
172; Hovey v. Pitcher, 138 Miss. 191. For instance, one 
in whose name a contract for the shipment of live- 
stock is made, may sue the carrier for injuries sus- 
tained in transportation, without joining as plaintiff 
others interested with him in the stock. Texas & P. 
R. Co. v. Klepper (Tex.), 24 S. W. Rep. 567. A part 
owner of goods may sue a carrier for their loss where 
the contract of shipment was made with him as evi- 
denced by a receipt from the carrier. Cantwell v. 
Express Co., 58 Ark. 487. Where an agent makes an 
express contract in his own name to purchase land 
and to give a deed of trust thereon to secure the un- 
paid purchase money, he alone can compel specific 
performance of the contract, though the vendor knew 
that he was acting for an unnamed principal. Kelly 
v. Thuey, 102 Mo. 522. 


Parties Plaintiffin Actions Ex Contractu.or Ex 
Delicto, Against Common Carriers for Injury or Loss 
of Goods in Transportation, as Between the Con- 
signor and Consignee. — Much difficulty seems to 
have been encountered by some courts in arriving at 
&@ proper rule to be applied consistently in determin- 
ing the question that often arises between the con- 
signor and the consignee as to which of them is the 
proper party to maintain an action for the destruction 
of goods in transitu occasioned by the fault or negli- 
gence of acommon carrier. Sometimes the question 
is complicated by the appearance of a third party 
where it appears that the consignor was the agent of 
an undisclosed principal. However, much of this 
difficulty and apparent conflict of authority is explain- 
ed when we take into consideration the distinction al- 
ready noted between actions in tort for negligence and 
actions for breach of contract. In the first case, the ow- 
ner or one having a legal interest in the thing injured, 
is the only proper party plaintiff. Bergner v. 
Railroad Co.,13 Mo. App. 499; Hooper vy. Railroad 
Co., 27 Wis. 81; Denver, etc., R. Co. v. Frame, 6 Colo. 
882. Inthe latter case, however, where there is a con- 
tract express or implied,the party making the contract, 
whether he has any vested interest therein or not, is 
the only proper party to sue for a breach of the con- 
tract, although the owner also has his action in tort 
for the same injury. Carter v. Graves, 9 Yerg. 446; 
Brill v. Railroad Co ,20 N. C. C. P. 440; Stafford v. 
Walter, 67 Ill. 88. A few cases will illustrate the dis- 
tinction. Where there is no written contract and no 
agreement between the carrier and the consignor, 
further than that the goods shall be shipped to a 
given point, and the consignor is shown tobe the 
owner before ghipment, and there is nothing to show 
a change of ownership, the suit is properly brought 
by the consignor. East Line R. Co. v. Hall, 64 Tex. 
620. Where the contract of sale is executory and the 
consignor is only to pay for the goods when delivered 
to him by a given day ata particular place, the con- 





signor is the owner of the goods and the proper party 
tosue the carrier if he fails to deliverthe same. East 
Tenn. R. Co. v. Nelson, 1 Coldw. (Tenn.) 272. A con- 
signor, however, cannot maintain an action on the 
case against a carrier for a loss or injury of the prop- 
erty consigned, without showing that he hasa gen- 
eral or special right thereto, fer without that he can- 
not claim to have been damnified, but he may in all 
cases maintain an action of assumpsit upon the con- 
tract to deliver the property safely, he having made 
the contract or paid or become bound for the freight 
or carriage. Carter v. Graves, 9 Yerg. 446; Goodwyn 
vy. Douglas, Cheves (S. Car.), 174. Where an agent 
had consigned a package to his principal, held that 
the agent having made the contract was entitled to 
sue fora breach of it resulting in loss of the goods. 
Express Co. vy. Caperton, 44 Ala. 101. But even 
though there be no express contract between the car- 
rier and the consignor, or even though the goods 
shipped are not the property of the consignor, and the 
latter has no interest therein, still the delivery of the 
goods to the carrier by the consignor, without disclos- 
ing his principal or the real owner of the goods, cre- 
ates a privity of contract between the consignor and 
the carrier which will permit the former to maintain 
an action against the latter fora failure to deliver 
same in proper condition. Finn v. Railroad Co., 112 
Mass. 528. In this case it was held that the consignor 
who delivers goods toa carrier can maintain an ac- 
tion of contract against him for their loss, and in such 
action can recover the full value of the property, al- 
though it be the property of the consignee, if no ac- 
tion against the carrier has been commenced by the 
consignee; and will hold the proceeds in trust for the 
consignee. The court said: ‘Prima facie the car- 
rier’s contract of service is with the party from whom 
he receives the goods for carriage, that is, with the 
consignor. His obligation to carry safely subjects 
him to liabilities for any failure therein which may 
be enforced by the consignees or by the real owners 
of the property by appropriate actions in their own 
name, independent of the original contract by which 
the service was undertaken. Such actions are in tort 
for the injury resulting from the breach of duty im- 
posed by the law upon the carrier. Such remedies, 
however, are not exclusive of the right of the party 
sending the goods to have his action upon the contract 
either express or implied from the delivery and re- 
ceipt of them for carriage.” 

There are some cases which seem to hold a contrary 
doctrine, holding that an action for injury to goods in 
transportation can only be maintained in the name of 


,some one having an interest in the property at the 


time. After a careful investigation, although the re- 
marks of the judges seem to contemplate more than 
they really decide, most of these cases willbe found 
to be actions of tort in which case the rule is correct 
as already announced, because actions of tort are al- 
ways founded wpon injury to some right or interest 
of the plainttff. Dawes v. Peck, 8 T. R. 830; Griffith 
v. Ingelow, 6S. & R. 429; Green v. Clark, 18 Barb. 57. 
Some of these cases, however, seem to ignore com- 
pletely the contract of the shipper and the consignee 


is held to be the only party entitled to sue, where he 


is absolutely the owner ofthe property. Potter v. 
Lansing, 1 Johns. (N. Y.) 215; Conger v. Railroad Co., 
17 Wis. 477; South Railway v. Wood, 72 Ala. 451; 
Krulder v. Ellison,47 N. Y. 88. That these cases do 
not announce the correct doctrine is already shown 
by the authorities cited and is clearly set forth in the 
dissenting opinion of Livingston, J., in Potter vy. Lan- 
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sing, supra, in which the learned judge said: ‘‘The 
contract to deliver the goods, having been made with 
the plaintiff, must confer on him the right of action 
for their non-delivery. It would be without ex- 
ample to deny a party to whom an express promise is 
made a remedy for its violation. To whom the goods 
belong is of no consequence if it be once conceded (as 
cannot be otherwise) that the right of property may 
be in one while another by express agreeme.t may 
have aremedy for some negligence in relation to it. 
Whatever, therefore, may be the right of the con- 
signee in this instance the carrier cannot contest that 
of the plaintiff founded as itis on his own written 
agreement. Nor can any one be injured by a right of 
action for the same wrong subsisting in different per- 
sons atthe same time as arecovery by one will al- 
ways bar the other’s claim. Todetermine in whom 
the right of action is it is better to look to the party 
to whom the promise is made than to the person from 
whom the consideration may proceed. 


A. H. ROBBINS. 








JETSAM AND FLOTSAM. 
STANDARD TIME. 


The introduction intocommon use of what is known 
as standard time has raised some legal questions of 
general interest. The railroads of the country are so 
numerous, they employ so many people, and they 
carry so many passengers, that the question of train 
time is to the great portion of the people the most im- 
portant practical question that arises in respect to the 
time of day. The combined action of all the railroads 
in adopting standard time has a powerful and well- 
nigh controlling influence upon the custom of the peo- 
ple in the reckoning of the hours. It is doubtless 
true that a very large majority of the population keep 
their clocks and watches set by railroad time. But, 
notwithstanding the widespread adoption of that sys- 
tem by popular usage, the courts still refuse to recog- 
nize it as the legal standard, unless made so by stat- 
ute or affirmatively proved to have been adopted by 
custom in the community where the question arises. 
In the case of Henderson v. Reynolds, 84 Ga. 159, 7 L. 
R. A. 327, the use of standard railroad time instead of 
sun time in regulating atria! was held error. In this 
case the sun time was faster than the railroad time, 
and a verdict was received after twelve o’clock on 
Saturday night by the sun time, though before twelve 
by standard time. It was decided that sun time 
should have been followed, but the error was iimma- 
terial, as a verdict could be received on Sunday. In 
Scarles v. Averhoff, 28 Neb. 668, summons was re- 
turnable before a justice at 10 o’clock a. M. Defend- 
ant failed toappear. The justice waited until eleven 
o’clock standard time, which was about half an hour 
faster than common time, and then rendered judg. 
ment by default. Defendant appeared before eleven 
o’clock common time,and it was held that the judgment 
by default was premature and invalid. In the recent 
case of Jones v. German Ins. Co. (Iowa), 46 L. R. A. 
860, the question was as to the expiration of an insur- 
ance policy which by its terms extended until ‘12 
o’clock at noon” of acertain day. Fire broke out at 
about 11:45 o’clock a. M. of that day by common time 
and about 2 1-2 minutes after 12 o’clock by standard 
time. It was held that the insurance was still in force. 
It did not appear that any statute had enacted any 
change in the ordinary rule which regards noon as the 
time when the sun crosses the meridian. 

There was evidence of the customary use of stand- 





ard time at the place, but this was held not sufficient. 
The court says: “It was not only necessary to show 
the customary use of standard time but that by cus- 
tom of the place ‘at 12 o’clock at noon’ meant at 12 
o’clock standard time.” The adoption of standard 
time for all purposes of public and private business 
would be adistinct gain. For railroad purposes its 
use is so great an advantage as to be well-nigh indis- 
pensable. But the use of one standard for railroad 
business and another for many other purposes results 
in uncertainty, confusion and annoyance. While the 
customary use of standard time for all purposes may 
become sufficient to constitute a legal adoption thereof 
in any community, there must often be great uncer- 
tainty as to whether such custom has yet become sufii- 
cient for that purpose. The obvious remedy for the 
uncertainty and for all the difficulties of the situation 
is for the legislatures to ake standard time legal for 
all purposes.— Case and Comment. 
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1, ACCIDENT INSURANCE — Construction of Policy.— 
The words ‘‘such injuries alone,” in a clause of an ac- 
cident policy, where the company agrees to make a 
certain payment ifthe death of insured ‘‘shall result 
from such injuries alone within 90 days from the date 
of the accident,” refer to the kind of injury which fur- 
nished the basis of indemnity in case of partial or per- 
manent disability,—injury through external, violent, 
and accidental means.—MOORB V. WILDEY CASUALTY 
Co., Mass., 57 N. E. Kep. 6738. é 

2. ADMINISTRATION — Decree of Distribution.—An 
heir of testate, who as such is entitled to « share of his 
estate, may have a correction, as against the other <is- 
tributees, of the decree of distribution, in which, 
through ignorance and mistake, and without any fault 
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on her part, she (having no notice or knowledge of the 
probate of the.will and of the subsequent proceedings, 
including payment of all the funds to the other dis- 
tributees) was not named as one of those entitled to 
share in the distribution.—HaRRis V. STARKEY, Mass., 
57 N. E. Rep. 698. 

3. ADVERSE POSSESSION — Tacking.—Possession can- 
not be tacked to make out title by prescription, where 
the adverse occupant did not comein under anoth 


a promissory note containing a stipulation to pay a 
reasonable attorney's fee in case the note is placed in 
the hands of an attorney for collection, after ma- 
turity, 1s uncertain in amount, because not binding 
the makers to pay a definite or certain sum, and there- 
fore non-negotiable.—LIPPINCOTT v. RICH, Utah, 61 
Pac. Rep. 526. 

12. BoaRD OF EDUCATION—Levy of Tax.—A board of 





’ 
and the deed under which the last occupant claims 
title does not include the land in dispute, or show any 
privity between him and his grantor in regard thereto. 
—POHLMAN V. LOHMEYER, Neb., 83 N. W. Rep. 201. 


4. APPEALABLE ORDER — Execution Sale—Confirma- 
tion.—An order of court confirming an execution sale 
of real estate is a final, appealable order. Such order 
is inthe nature of an adjudication, and cures all de- 
fects and irregularities in the proceedings, and cannot 
subsequently be attacked by motion in the case to set 
the same aside by reason of such defects and irregu- 
larities.—DakoTa INv. CO. V. SULLIVAN, N. Dak., 88 N. 
W. Rep. 233. 

5, ATTACHMENT — Receipted Property.—Where the 
owner of personal property released from attachment 
by areceipt gave a mortgage on the same, reciting 
that it was made subject to such attachment, the lien 
of the plaintiff in such suit was not thereby lost, and 
he was entitled to sell the property on the termination 
of the attachment suit in his favor.—BARNARD V. 
TOWNE, N. H., 46 Atl. Rep. 687. 

6. ATTORNEY AND CLIENT—Instructions,—A refusal to 
charge astoeach item ina long account for services 
by plaintiff as defendant’s attorney was not error 
where the court charged, in effect, that if plaintiff was 
employed as attorney by defendant, and performed 
services for him in that capacity, he was entitled, in 
the absence of any special agreement, to reasonable 
compensation, taking into account the nature and im- 
portance of the services rendered.—COOKE Vv. 
PLAISTED, Mass., 57 N. E. Rep. 689. 

7. BANKS—Deposit—Evidence.—The issuance of a de- 
posit slip by a bank or the entry of a deposit in a pass 
book has only the effect of a receipt for money. While 
it raises a presumption that the deposit was made, yet 
it is open to parol explanation.—ANDREWS V. STATE 
BaNK OF WHEATLAND, N. Dak., 83 N. W. Rep. 235. 


8. Banks—Protecting Note—Liability to Holder for 
Damage.—A note payable on Sunday was left at de- 
fendant’s bank, before maturity, for collection, with 
instructions to protest the same incase of non-pay- 
ment. The note was protested on the Thursday follow- 
ing its maturity, which, in an action on the note, was 
held to be too late to hold the indorser. Held, that 
the bank was bound to exercise a reasonable degree of 
skill only, and the question of law involved being one 
of serious doubt and difficulty, owing to the condition 
of the statutes relating to holidays and days of grace, 
the bank was not liable to the holder of the note for 
the damages sustained by reason of the release of the 
indorser.—MoORRIS V. UNION NaT. BANK OF SIOUX 
FALLS, 8. Dak., 88 N. W. Rep. 252. 

9. BILLS AND NoTges—Fraud—Evidence.—In an ac- 
tion by an indorsee of a negotiable promissory note to 
recover thereon against the maker, when evidence is 
introduced which shows that such note was obtained 
by fraud, and was without consideration, the burden 
shifts tothe plaintiff to establish by competent evi- 
dence that he is a good-faith purchaser in due course, 
and without notice.—MOONEY V. WILLIAMS, N. Dak., 
83 N. W. Rep. 237. 

10. BILLS AND NoTEs—Ownership—Burden of Proof. 
—Since the holder of a note is prima facie the owner, 
and entitled to sue thereon, the burden of showing 
that he was not the real party in interest, as well as 
the defense of payment, was on defendant.—AYRESs V. 
Foster, Ind., 57N.E. Rep. 725 

ll. BILLS AND NOTES—Stipulation for Attorney’s Fee 
—Negotiability.—Under sections 1558, 1559, Rev. St. 1898, 





tion, though created by a special act, may levy 
a tax in excess of the amount limited for current pur- 
poses, without being authorized by a vote of the peo- 
ple.—LIPPINCOTT Vv. BOARD OF EDUCATION OF JACKSON- 
VILLE SCHOOL DI8T., Ill., 57 N. E. Rep. 772. 


18. CARRIBRS—Passengers—Carrying Past Destina- 
tion.—In an action against a carrier for carrying 
plaintiff beyond her destination, the anxiety and phys- 
ical injury caused by her exposure to rain and cold 
after being returned to her destination are not proper 
elements of damage.—LoOUIsVILLE & N. R. Co. V. 
QUICK, Ala., 28 South. Rep. 14. 

14. CARRIERS — Passenger — Ejection—Exemplary 
Damages.—Under Sess. Laws 1889, p. 64, providing 
that in all civil actions for damages for a wrong done 
to the rerson, attended by circumstances of fraud, 
malice, or insult, or a wanton and reckless disregard 
of the injured party's rights and feelings, the jury may 
award exemplary damages, such damages cannot be 
assessed against a carrier for the wrongful ejection of 
a@ passenger by its servant, unless the act is ordered or 
afterwards affirmed; and an instruction that exem.- 
plary damages foran ejection under circumstances of 
fraud, malice, or insult, or a wanton and reckless dis- 
regard of the injured party’s rights or feelings, could 
be awarded, is error.—RIsTINE V. BLOCKER, Colo., 61 
Pac. Rep. 466. 

15. CARRIERS — Passenger—Reasonableness of Regu- 
lations.—In an action for damages against a corpora- 
tion operating a street railway for the refusal of one of 
its conductors to ta ger carrying in his 
arms alive goat, it is error ‘to submit to the jury the 
reasonableness of a regulation of the company forbid- 
ding the carrying of liveanimals inthecars. The rea- 
sonableness of such a regulation is for the trial court. 
—DANIEL V. NORTH JERSEY ST. Ky.Co., N.J., 46 Atl. 
Rep. 625. 

16. CHATTEL MORTGAGE—Description—Uncertainty. 
—A chattel mortgage on 340 acres of corn, which 
part of a growing crop of 425 acres, held void for un- 
certainty of description, the mortgaged property be- 
ing neither uniform in quantity nor capable of iden- 
tification.—WATTLES V. COBB, Neb., 83 N. W. Rep. 195. 

17. CONSTITUTIONAL LAW—Admission to Bar.—Const. 
U. 8. art. 4, § 2, providing that the citizens of each State 
shall be entitled to allthe privileges and immunities 
of citizens of the several States, does not require that 
one who has been admitted to practice as an attorney 
in one State shall, on his removal to another, be ad- 
mitted to practice therein, on his certificate.—IN RE 
RODGERS, Penn., 46 Atl. Rep. 668. 

18. CONSTITUTIONAL Law—Courts—Jurisdiction.—The 
legislature cannot confer upon circuit courts power to 
review the judgment of district courts in matters of 
law which may be reviewed by the supreme court by a 
writ of certiorari. It is immaterial by what name the 
proceedings to review is styled ; the certiorari power in 
such case cannot be conferred upon the circuit court. 
—GREEN vV. HERITAGE, N. J., 46 Atl. Rep. 624. 

19. CONSTITUTIONAL LAW— Rural Highways—Local 
Improvements.—A rural highway, authorized to be 
laid out and established by chapter 302, Laws 1895, is 
not a “‘local improvement,” within the meaning of 
section 1, art.9, of the constitution.—SPERRY Vv. FLY- 
GABE, Minn., 88 N. W. Rep. 177. 

20. CONTEMPT—Power to Punish—Right of Press.— 
The press and the public have the right to freely dis- 
cuss, criticise, and censure the decisions of the courte; 
but they have no right, while a cause is pending, to at- 
tempt, by threats or other form or intimidation, to 
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control judicial action.—STaTE Vv. BEE PuB. Co., Neb., 
83 N. W. Rep. 204. 

21. ConTRacT—Construction—Evidence. — As words 
which have a common and well-defined meaning are 
frequently employed, by persons engaged in a pecu- 
liar business or trade, in a peculiaror technical sense, 
evidence that, by the usage of such business or trade, 
certain words have acquired a meaning different from 
their eommon and ordinary meaning, is admissible.— 
J.T. Smith & WALLACE Co. v. LuNGER,N. J., 46 Atl. 
Rep. 623. 

22. ContRacTt—Impairing Obligation.—Reducing In 
terest on Judgment.—A prior contract onw hich a judg- 
ment is based is not impaired by alaw reducing the 
rate of interest on the judgment, asthe contract is ex- 
tinguished by the judgment.—WYvOMING NAT. BANK OF 
LARAMIE Vv. BRown, Wyo., 61 Pac. Rep. 465. 

23. CONTRACT—I mpossibility of Performance.—W here 
plaintiffs had contracted to move a house, and had 
partially performed their contract when the house 
burned without their fault, they may recover for the 
work done.—ANGUS V. SCULLY, Mass., 57 N. E. Rep. 674. 


24. ContTracTs—Performance—Certiicates of Archi- 
tects.—Where a building contract provides for pay- 
ment to the contractors by installments upon the com- 
pletion of different stages of the work, on certificate 
by the architect of the completion of such stage, and 
that the architect shall determine the construction and 
meaning of the drawings and specifications, and he 
certifies a completion of a certain stage of the work, 
substantial performance is suffiient, and an honest 
mistake as toa small matter will not invalidate pay- 
ment made thereon, and make the owners liable fora 
second payment to creditors of the contractors on the 
ground that the first payments were made before 
due.-—SISTERS OF CHARITY OF ST. ELIZABETH V. SMITH, 
N. J., 46 Atl. Rep. 598. 

25. CaimtnaL Law—Commission of Felony.—Where 
the evidence shows that the defendant and another 
were associated together to rob and resist arrest, even 
to the killing of other persons, and in resistance one 
of the persons attempting arrest was killed, the kill- 
ing, by whomsoever done, was the act of each and 
both of the conspirators; and defendant is{chargeable 
therewith, whether he or his companion fired the fatal 
shot.—STaTE v. MORGAN, Utah, 61 Pac. Rep. 577. 

26. CRIMINAL Law—Former Conviction.—An affida- 
vit that defendant ‘“‘was found disturbing the peace in 
a certain public at B Church” did not charge a viola- 
tion of Burns’ Rev. St. 1894, § 2074, prohibiting the dis- 
turbing of an assembly for the purpose of Divine wor- 
ship, or any agricultural fair, by loud talking, threat- 
ening, or abusive language; and a conviction based 
on such affidavit was no barto a subsequent prosecu- 
tion under such statutes.—STATE v. BOGARD, Ind., 57 
N. E. Rep. 722. 

27. ORIMINAL LAW-—Murder—Venue.—A prosecution 
for murder may be by information filed by the county 
attorney.— HAWKINS Vv. STATE, Neb., 83 N. W. Rep. 198. 

28. CRIMINAL Law—Rape—Intent.—One who, by las- 
civious conduct towards a female under the age of 
consent, attempts to induce her to submit to sexual in- 
tercourse with him, is guilty of an assault and battery 
with intent to commit rape.—HANES Vv. STATE, Iad., 57 
N. E. Rep. 704. 

29. DEDICATION — Tender — Acceptance. — Plaintiff's 
husband made a mapof his property, showing an open 
space, 66 feet w.ue, cunning through it at right angles 
to astreet. This space was fenced as a street, and was 
so used for several years by pedestrians and vehicles. 
Plaintiff's husband conveyed a lot, designating this 
space as R street, and no taxes were assessed thereon. 
Held to constitute a valid dedication ef such space to 
the public for a street.—IN RE HUNTER, N. Y.,57 N. E. 
Rep. 735. 

30. DEEDS—Building Restriction — Construction.—A 
covenant in a deed conveying two lots, whereby the 
grantee covenants that the ‘‘lots hereby cOnveyed is 





not to be subdivided, and that no more than one resi 
dence is to be erected upon the same,” did not forbid 
the building of more than one residence on the two 
lots, but was only a restriction on the right to build 
more than one building on each lot.— WALKER V. REN- 
NER, N. J., 46 Atl. Rep. 626. 

31. DEEDs—Conditions—Construction.—Where a deed 
recited that it was on the express condition that the 
grantees and their heirs and assigns should forever re- 
frain from erecting any building nearer the street than 
a store building then located thereon, such deed con- 
veyed a conditional fee, and the right of reverter re- 
mained in the grantor until his death, and descended 
tofhis heirs or devisees.—CLAPP Vv. WILDER, Mass., 57 
N. E. Rep. 692. 

32. DEEDsS—Estoppel.—An administrator, who, as 
such, and under the direction of the probate court, 
sells land which, under a mistake of law, in which the 
purchaser shares, is believed to beloug to the estate, 
but which in fact does not, and executes an adminis- 
trator’s deed therefor, without personal covenants, is 
not estopped Ly such deed from asserting title in 
himself, neither does the deed estop hi- heirs from 
asserting title derived from him.—GJ®RSTADENGEN V. 
HARTZBLL, 8. Dak., 883N. W. Rep. 233. 

33, DivorcE—Jurisdiction — Residence.—Where one 
living with her husband in the city of New York was 
advised by legul counsel that she had no cause for di- 
vorce in that State, and that she had better goto New 
Jersey, and she did go tothe latter State, and took up 
her abode with a friend, paying board, and when she 
had resided there nearly two years filed her petition 
for divorce (defendant not being served within the 
State and not appearing inthe suit), and she testified 
that she came to New Jersey to obtain a divorce, but 
that she intended to make it her permanent home, the 
court ,has no jur sdiction to grant a divorce, since 
there is alack of bona fide residence in the State.— 
MCGEAN Vv. MCGEAN, N. J., 46 Atl. Rep. 656. 

34. DivoncE—Residence—Jurisdiction. — Where one 
living in New York City was deserted by his wife, and 
tried to induce her at various times to live with him, 
but was refused, and about a year fafter the desertion 
he moved to New Jersey, but carried on business in 
New York City, and about three years later tried 
again to induce his wife to live with bim, but was 
again refused, and a few months later broughé suit for 
divorce, petitioner’s residence in New Jersey for more 
than two years was sufficient to give the court juris- 
diction, where defendant was served within the juris- 
diction, and she voluntarily appeared in the suit.— 
POHLMAN VY. POHLMAN, N. J., 46 Atl. Rep. 658. 

35. EASEMENTS—Right of Way—Reservation.—Where 
a clause in a deed reserved a right of way across a rail- 
road track, and contained no reservation to the gran- 
tor’s heirs, the easement created thereby continued 
only during the grantor’s life.—SIMPSON Vv. BosTON & 
M. R. R., Mass.,57 N. E. Rep. 674. 

36. ESTOPPEL IN Pais—Sale of Land.—An estoppel in 
pais arises when one, by his conduct or representa- 
tions, induces another to believe certain facts with 
reference to a transaction between them to exist, and 
such other person, having the right to do so, relies 
and acts thereon, and in the belief that such represen- 
tations are true, and to such an extent that to permit 
a denial of the truth of the facts would prejudice him.— 
WESTERN LAND ASSN. Vv. BANKS, Minn., 83 N. W. Rep. 
192. 

37. EVIDENCE—Telegram—Delay in Delivery.—In an 
action to recover damages resulting from failure to de 
liver promptly a telegram addressed to the plaintiff's 
attorneys, and concerning the bringing of an attach- 
ment action, held, that a statement respecting such 
failure made by the agent of the telegraph company at 
the receiving office to the said attorneys when hand- 
ing them the telegram, three days after its date, wasa 
part of the res geste,.and was properly admitted in 
evidence.—WESTERN UNION TEL. CO. Vv. GETTO-Mc- 
CLuN Boot & SHOE Co., Kan., 61 Pac. Rep. 504. 
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38. EXECUTION—Issuance.—A sale on an execution is- 
sued by the clerk of a district court on a judgment 
rendered in another county will be enjoined.— 
GRESIENGER V. MCCARTER, Kan., 61 Pac. Rep 508, 

39. FORCIBLE ENTRY AND DETAINER—Res Judicata.— 
The action of forcible entry and detainer is of a sum- 
mary character, and the legislature has expressly pro- 
vided that judgments in such actions, either before a 
justice of the peace or inthe district court, sha!] not be 
a Lar to any after action brought by either party.— 
SODEN v. ROTH, Kan., 61 Pac. Rep. 500. 

40. FRAUDS, STATUTE OF —Sale of Goods.— Where a con- 
tract for the sale of grain, evidenced by letters and 
telegrams between the parties, is definite as to the 
kind and quantity to be sold, the price to be paid, and 
the time and place of delivery, it is a sufficient memo- 
randum in writing subscribed by the parties to be 
charged, required by Gen. St. § 1521, when no part of 
the goods is accepted and received by the buyer, and 
no part of the purchase money paid.—CRYSTAL PALACE 
FLOURING MILLS CO. Vv. BUTTERFIELD, Colo., 61 Pac. 
Rep. 479. 

41. GARNISHMENT — Service on Partnership — Judg- 
ment.—Under Rev. St. p. 776, § 9, providing that ifa 
summons or capias is served on one or more, but not 
on all, of the defendants, plaintiff may have judgment 
on the defendants served, and at any time afterwards 
have a summons in the nature of a scire facias, against 
the defendant not served with the first process, to 
cause him to appear and show cause why he should 
not be mude a party to the judgment, where one of two 
co-partners is attached, as garnishee for a debt due 
from the firm to the attachment defendant, plaintiff is 
entitled to judgment against such partner, and to have 
& summons in the nature of a scire facias issued against 
the other partner.—SHERBURNE V. HYDE, Ill., 57 N. E. 
Rep. 776. 

42, HighHwaYys—Defects—Bicycles.—Pub, St. ch. 52, § 
1, enacts that highways shall be kept in repair, ‘‘so 
that thé same may be reasonably safe and convenient 
for travelers, with their horses, teams, and carriages 
at all seasons of the year.” Held that a bicycle is not 
a carriage, within the meaning of the act, entitling one 
injured by being thrown from his bicycle because of a 
depression in the highway to recover for the injury.— 
RICHARDSON V. INHABITANTS OF TOWN OF DANVERS, 
Mass.,57 N. E. Rep. 688. 

43. HUSBAND AND WIFE—Insane Wife—Care in Hos- 
pital.—Under Civ. Code, § 174, providing that, where a 
husband fails to support his wife, any person may 
supply her with necessaries, and recover therefor 
from the husband, the fact that a husband did not 
know that his insane wife was being cared for in an in- 
stitution for the insane did not relieve him from liabil- 
ity for her board and clothing therein.—ST. VINCENT’sS 
INSTITUTION FOR THE INSANE V. Davis, Cal., 61 Pac. 
Rep. 478. 

44. HUSBAND AND WiFE—Separate Property.—Prop- 
erty purchased in the name of the wife, partly with 
funds of her separate estate, and partly with money 
borrowed during the existence of the community, is 
the separate estate of the wife, to the extent to which 


funds of her separate estate are used, and community - 


property to the extent to which such borrowed money 
is used, in its purchase.—NORTHWESTERN & P. Hypo- 
THEEK BANK V. RAUCH, Idaho, 61 Pac. Rep. 516. 

45. INJUKCTION. — A dredging company, owning a 
tract of land on a bay, could not maintain injunction 
in its own behalf to prevent arailroad company from 
constructing a railway across a street giving access to 
such land, on the grounds that it was building the 
road on street grade contrary to law; was building its 
road outside the right of way granted to it for that 
purpose; that a branch line which it was pretending to 
construct was but in fact a relocation of its main line; 
and that it was about to build a bridge over the track at 
such street only half the width of the street, to the det- 
riment of its land,—where such dredging company 
had no special property in such street superior to the 








general public, and suffered no injury differént in 
character from the general injury to the public.—ArT- 
TORNEY GENERAL V. GREENVILLE & H. Ry. Co., N. J., 
46 Atl. Rep. 638, 

46. INSOLVENCY—Discharge—Debt Created by Fraud. 
—Under Pub. 8t. ch. 157, § 84, providing that no debt 
created by fraud shall be discharged in insolvency, a 
creditor holding a claim founded on fraud against one 
in fiduciary capacity does not, as a matter of law, lose 
the right to sue on the claim by proving the debtor's 
note thertfor ia insolvency. — TALLANT V. STEDMAN, 
Mass.,57N. E. Rep. 683. 

47. INSURANCE—Conditions — Incumbrances.—A pol- 
icy of insurance provided that, ‘‘upon the commence- 
ment of foreclosure proceedings against, or the exist- 
ence of a mechanic’s or judgment lien against, without 
written notice to and the consent of the company in- 
dorsed hereon, this policy shall in each and every in- 
stance be void.” The policy also contained a provis 
ion to the effect thatshould the property be sold or in- 
cumbered, or otherwise disposed of, written notice 
should be given to the company of such sale, incum- 
brance, or disposal, and its assent thereto indorsed 
thereon; otherwise, tbe insurance on such property 
should immediately terminate.” Held, that the policy 
was not forfeited by the recovery of a judgment in in- 
vitum against tbe insured during the life of the policy, 
and prior tothe destruction of the property insured, 
and that the provision against incumbrances is con 
strued to meanjvoluntary incumbrances only.—PHENIX 
Ins. CO. OF BROOKLYN, N. Y., Vv. SMITH, Kun., 61 Pac. 
Rep. 501. 

48. INSURANCE POLICY—Increase of Risk.—Where, in 
an action on an insurance policy, the company claims 
exemption by reason of a clause in the policy making 
it void ifthe ‘‘situation or circumstances affecting the 
risk shall with the knowledge of the insured be so al- 
tered as to cause an increase of such risk,” the ques- 
tion whether the erection of a grocery store by athird 
party near the property insured creates such a sub- 
stantial increase of the risk as to avoid the policy is 
one of fact for the jury.—JAUVRIN V. ROCKINGHAM 
FaRMERS’ MoT. FIRE Lys. Co., N. H., 46 Atl. Rep. 686, 

49, JODGMENT—Priority of Lien—Unrecorded Deed.— 
Where one who held under an unrecorded deed testi- 
fied that the property was improved and occupied sev- 
eral months prior to entry of a judgment against her 
grantor, and verified such testimony by the date ofa 
receipt fur moneys paid for surveying such property, 
which testimony was corroborated by a daughter, who 
occupied the premises with her shortly after comple- 
tion, and whose husband aided in the improvement, 
while testimony to show the property was not im- 
proved till after the judgment was uncertain, conject- 
ural, and not supported by documentary proofs, such 
evidence sufficiently showed such improvement and 
possession before the judgment.—GARDOM V. CHESTER, 
N. J., 46 Atl. Rep. 602, 

50. LANDLORD AND TENANT—Hoiding Over—Summary 
Process.—If the owners in severalty of separate tracts 
of land jointly lease them, either owner, as landlord, 
may alone institute and sustain asummary proceeding 
to dispossess the tenant from his tract for a holding 
over after expiration of the term.—STaTE Vv. DE GRAY, 
N. J., 46 Atl. Rep. 652. : 

51. LANDLORD AND TENANT—Lease—Notice to Quit.— 
Horner’s Rev. St. 1897, § 5207, provides that where, by 
the express terms of a lease, rent is to be paid in ad- 
vance, and the tenant has entered, and refuses or neg- 
lects to pay the rent, no notice to quit shall be neces- 
sary. Section 5225 provides that, when a landlord is 
entitled to possession of lands, he may have such ten. 
ant removed, on complaint before a justice of the 
peace. Held, that where a tenant from month to 
month, under a contract providing that the rent 
should be paid in advance, neglected to so payhis rent, 
the lease was thereby terminated, and the landlord 
could begin action at once before a justice ef the peace 
to remove him from the premises, without a previous 
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notice to quit.—INGAaLLs v. BissoT, Ind., 57 N. E. Rep. 
724. 

52. LipgEL—Complaint—Sufficiency.—Held, under the 
rules laid down in Stroebel v. Whitney, 18 N. W. Rep. 
98, 31 Minn. 884,and Reitan v. Goebel, 22 N. W. Rep. 
291, 38 Minn. 151, as to the actionable character of 
words which, in their ordinary acceptation, would 
naturally and presumably be understood as charging 
an unmarried female, with incontinence, that the com- 
plaint herein stated a good cause of action.—JOHNSON 
v. Force, Minn., 88 N. W. Rep. 182. 


53. MASTER AND SERVANT— Injuries to Servant—Prox- 
imate Cause—Liability.—Where in a claim for injuries 
to a servant, the evidence shows that he left his unen- 
dangered place of employment to stop a runaway car 
passing on a side track, closed a switch left open to 
prevent cars running onto the main track, and while 
in pursuit of the car on the main track was injured by 
a second runaway car, and that he had no duty to per- 
form about such car or its operation, and acted with- 
out request or direction, and there was no evidence 
that the master could have prevented the injury after 
the cars were in motion, no recovery can be had, 
though such car ran away because of a defective brake, 
since the proximate cause of injury was the servant’s 
voluntary act.—MCGILL v. MaInE & N. H. GRANITE 
Co., N. H , 46 Atl. Rep. 684. 


54. MASTER AND SERVANT—Liability of Master for In- 
juries to Third Persons.—Where gates at a railroad 
crossing are raised by one not an employee of the rail- 
road company, without authority from the gate keeper, 
and without his knowledge, while his back was turned 
for a moment, the railroad company is not liable for 
injuries to one crossing the tracks by the lowering of 
the gates.—HAINES V. ATLANTIC CiTY R. Co.,N. J., 46 
Atl. Rep. 595. 

55. MASTER AND SERVANT—Negligence—Contractor.— 
Where, by contract between defendant and a transfer 
company for the removal of defendant’s boiler, the 
transfer company had nothing to Go with the removal 
of the brick foundation of the boiler, and defendant’s 
servant while removing brick, under order of defend- 
ant’s foreman was killed by the boiler falling on him, 
owing to the breaking of a chain by which the transfer 
company had hoisted the boiler and then had it sus- 
pended, the transfer company was not liable, since it 
was the removal of the brick under defendant's order 
that caused the death.—CHICAGO EDISON Co. v. MOREN, 
Ill., 57 N. E. Rep. 773. 


56. Mintne CLarms—Forfeiture—Assessment Work.— 
Since Rey. 8t. U.S. § 2324, authorizes the expenditure 
required to be made on lode mining claims to be either 
in work and labor or improvements, It is not suffi- 
cient for defendants, claiming under a relocation after 
an alleged forfeiture by plaintiffs, to allege as such for- 
feiture that plaintiffs failed during certain years to 
perform $100 worth of work and labor on the claim, 
but they must also negative the expenditure of that 
amount in improvements.—POWER V. SLA, Mont., 61 
Pac. Rep. 468. 


57, MORTGAGES—Conveyance of Property—Assump- 
tion of Mortgage.—Where a mortgagor conveyed his 
interest in mortgaged premises, his vendee assuming 
and agreeing to pay the mortgage, but the mortgagee 
was not a party to such agreement, and never com- 
municated with the vendee regarding the debt, nor 
withthe mortgagor except receiving a notice of the 
conveyance, and that vendee had assumed the mort- 
gage and would pay the interest, and in receiving the 
interest had no personal knowledge as to who paid it, 
there was no acceptance of the vendee as mortgagee’s 
debtor and no release of the mortgagor's liability to 
heron the mortgage.— HULL Vv. HaywargD, 8. Dak., 83 
N. W. Rep. 270. 

58. MORTGAGE SALE—Mistake in Advertisement.—The 
mortgagor cannot, after the mortgage sale, object, for 
the first time, that adjournments of the sale were not 
advertised ; they being made at the request of a person 








who represented the mortgagor, and who consented 
to the notices in the form in which they were given, 
and knew of the sale, and made no objection.—War V. 
DrsEr, Mass., 57 N. E. Rep. 676. 


59. MUNICIPAL CORPORATIONS—Board of Public Works 
—Conclusiveness of As3sessment.—The presumption is 
that the board of public works has exercised its proper 
judgment in levying an assessment for any particular 
local improvement, and until something. appears in 
the record itself which amounts to and demonstrates a 
mistake of fact, and of an affirmative nature, by way 
of evidence to the contrary, the action of the board is 
final and conclusive, except in case of fraud, or when 
it appears that an illegal principle or erroneous rule of 
law has been applied.—STaTE v. DisTRICT COURT OF 
RaMSEY Co., Minn., 883 N. W. Rep. 183%. 


60. MUNICIPAL CORPORATIONS — Contracts—Lease of 
Buildings.—A lease of a building by a city, to be used 
as a city hall, does not create an indebtedness for the 
aggregate sum of allthe annual payments of rent to 
become due; and hence, where it appears that the cur- 
rent revenues of the city will be amply sufficient to 
meet the accruing rent, such contract is nat objection- 
able, though the city’s constitutional debt limit has 
already been reached, and a complaint based on the 
theory that such contract is void for that reason is 
bad on demurrer.—CITY OF SOUTH BEND v. REYNOLDS, 
Ind., 57 N. E. Rep. 706. 


61. MUNICIPAL CORPORATIONS—Purchase of Supplies 
—Implied Contracts.—A municipal corporation, hav- 
ing a board or other body empowered to purchase 
goods for the use of the corporation, may be made lia- 
ble to pay for such goods, either by the precedent act 
of such board or body, ordering and directing their 
purchase, or ifthe goods have been requisitioned by 
some subordinate officer, and accepted and used by 
the corporation, by a subsequent act of such board or 
body recognizing the purchase, and ratifying it by a 
valid act directing payment *erefor.—NEW JERSEY 
Car-SPRING & RUBBER Co. v. CifY OF JERSEY ClTY, N. 
J., 46 Atl. Rep. 649. 


62. MUNICIPAL CORPORATIONS—Sewers—Construction 
—Ordinance.—Where the bed of atidal creek has be- 
come private property by grant of the State to a rail- 
road company, and the creek itself has no public util- 
ity as a stream of water, the fact that a proposed 
sewer will cross its course several times cannot affect 
the validity of the ordinance authorizing the construc- 
tion of such sewer, where it is not shown that the pros- 
ecutors have any private interest in the stream.— 
STATE V. MAYOR, ETC., OF CITY OF BAYONNE, N. J., 46 
Atl. Rep. 608. 


63, NATIONAL BANK—Taxation—Real Estate.—Burns’ 
Rev. St. 1894, §§ 8411, 8421, 8460, 8470-8473, require shares 
of capital stock ofa national bank to be assessed to 
the stockholders, and provide that the value of any 
real estate acquired by the bank shall be deducted 
from the valuation of the capital stock. Section 8431 
requires the assessment of real estate in the place 
where situated, and to the owner jf known. Rev. St. 
U. 8. § 5219, authorizes the assessment of national bank 
stock by the State, and the assessment of bank real 
estate in the same manner as other real estate. 
Held; in an action by a national bank to recover taxes 
paid by it on its real estate, its capital stock having 
been assessed without any deduction therefor, that 
the wrong, if any, was done to the stockholders in 
overvaluing their stock, and not to the bank in assess- 
ing its real estate to it, and hence that the bank could 
not recover.—BQARD OF COMBS. OF MORGAN Country v. 
First NaT. BANK OF MARTINSVILLE, Ind., 57 N. E. Rep. 
728. 

64. NEGLIGENCE—Burden of Proof—Dangerous Ma- 
chinery.—In an action for negligence, the right of the 
defendant to have his plaintiff bear the burden of 
proving the charge made in the declaration is a sub- 
stantial one, wich burden may be borne either by 
proof or some negligent act, or by proof of circum- 


























Vou. 51 


CENTRAL LAW JOURNAL, 


239 








stances from which the defendant’s want of due care 
is a legitimate inference.—BIEN Vv. UNGER, N. J., 46 
Atl, Rep. 598. 

65. NEGLIGENCE — Electric Wires.—A person who, 
solely for the purpose of demonstrating to his com- 
panion the correctness of his judgment that an elec- 
tric light wire is properly insulated, and therefore 
harmless, deliberately touches it with his hand, has 
no claim against the owner of the wire to be compen- 
sated for injuries resulting from such act.—ANDBRSON 
v. JERSEY CITY ELECTRIC LicHT Co., N. J., 46 Atl. 
Rep. 598. 

66. NEGLIGENCE OF PUBLIC OFFIOER — Liability of 
Town.—Where the gravel taken from the pit at the 
time of the injury (by the falling of the bank) of de- 
ceased, engaged in getting out the gravel under the 
direction of the superintendent of streets, was used in 
making ordinary repairs on a highway in the town, 
any negligence of the superintendent in giving orders 
at the time, resulting in the accident, is the negli- 
gence of a public officer engaged in the performance 
of a public duty, se that the town is not liable there- 
for; and the fact that stones piled in the pit at the 
time were soon afterwards crushed for the use of the 
town, and part of the crushed stone was sold by the 
town to a street railway for the repair of its line, has 
no tendency to show that the work in which the super- 
intendent was ged at the time of the accident was 
being done in the capacity of agent for the town, 
rather than as a public officer.—MURPHY V. INHABIT- 
ANTS OF NEEDHAM, Mass., 57 N. E. Rep. 689. 


67. PARTNERSHIP—Agreement Between Landlord and 
Tenant.—An agreement whereby an owner of land 
contracts with another to occupy and cultivate it, each 
to furnish a certain proportion of the seeds, imple- 
ments, and stock, and to share at the ehd of the term 
equally in the products, does not create a partnership 
between the parties.—SHRUM V. Simpson, Ind., 57 N. 
E. Rep. 708. 

68. PRESCRIPTION — Adverse Possession. — Where U 
purchased land of F, which is inclosed by a fence, and 
within said inclosure is a small tract of land, not within 
the description of the deeds given by F to U, which 
small tract is inthe possession of, and occupied, used, 
and claimed by, U for a period of 14 years, he exercis- 
ing acts of control and ownership thereover, and 
where it appears from the record that such tract of 
land had not been assessed for taxation according to 
law or at all, held sufficient to establish adverse pos- 
session, under the provisions of section 4043, Rev. 8t.— 
URQUIDE V. FLANAGAN, Idaho, 61 Pac. Rep. 514. 


69. QUIETING TITLE—Conveyance in Trust—Title of 
Beneficiaries.— Where, under the direction of a pur- 
chaser paying the consideration, real estate is con- 
veyed by the vendor toa stranger, who is named as 
grantee in a deed absolute on its face, which grantee 
nevertheless receives the deed in trust for the sole use 
and benefit of parties not named in the deed, such 
parties are the beneficiaries under the deed, and as 
such are seised of the entire title. Such parties are in 
a position to maintain an action to quiet the title to 
such real estate.—DALRYMPLE V. SECURITY LOAN & 
TRUST CO. OF CASSELTON, N. Dak., 38 N. W. Rep. 245. 


70. QUIETING TITLE — Oral Agreement to Devise.— 
Where an owner of land orally agreed with plaintiff 
that if he would furnish him a home with his family 
during the remainder of the owner's life, and care for 
him, plaintiff should have the land at the owner’s 
death, and plaintiff performed his part of the agree- 
ment, but the owner conveyed the land to defendant 
without consideration, and with intent to defraud 
plaintiff, a court of equity will enforce the oral agree- 
ment, and quiet title to the land in plaintiff.—McCoL- 
LOM V. MACKRELL, 8S. Dak., 83 N. W. Rep. 255. 


71. RAILROAD COMPANY—Street Railroads—Contribu- 
tory Negligence.—Trolley cars and the driver of ordi- 
nary carriages have equal rights upon the public 
streets and street crossings. The first to reach the 








crossing has the right to pass over first, but if it ap- 
pears that the motorman does not intend to respect 
his right of priority, and that the driver cannot, In the 
exercise of reasonable prudence, exercise his right, he 
is guilty of contributory negligence if he fails to wait 
or turn aside, if he can do so by the use of due care, 
and thus protect himself from injury.—EaRLs v. Con- 
SOLIDATED TRACTION Co., N. J., 46 Atl. Rep. 613. 


72. REFORMATION OF INSTRUMENTS—Final Decree.— 
Where petitioner in an action to reform a mortgage by 
correcting the description of the land himself made an 
error, and described land of his own instead of that of 
the mortgagor, and subsequently purchased his own 
land on a foreclosure of the mortgage as reformed, he 
cannot afterwards have the sale set aside for such 
mistake; for the decree reforming the mortgage and 
ordering a sale of the property was a final decree, 
which cannot be impeached by any party to the pro- 
ceeding, except for fraud.—DIAL v. GAMBRBL, Ala., 28 
South. Rep. 1. 


73. REPLEVIN — Counterclaim.—Plaintiff in replevin 
claimed the property in controversy under a chattel 
mortgage given by defendant to secure the payment of 
the purchase price. When the mortgage was given, 
defendant was required to insure the property, for the 
purpose of increasing the security, and plaintiff con- 
tracted to procure the insurance. Held, that damages 
sustained by defendant by plaintiff's breach of its con- 
tract to procure insurance could be pleaded as a coun- 
terclaim, under Comp. Laws, § 4915, providing that a 
counterclaim must arise out of the contract or trans- 
action set forth in the complaint. — MINNBAPOLIs 
THRESHING MACH. CO. v. DARNALL, 8. Dak., 88 N. W. 
Rep. 266. 


74. REPLEVIN—Title to Realty.—It is not proper to 
make a replevin action the means of litigating and de- 
termining the title to real property as between the 
original owner and the tax title claimant in adverse 
possession of the premises under a tax deed valid on 
its face.—RxgEs V. HicGins, Kan., 61 Pac. Rep. 500. 


75. Res JUDICATA.—A judgment isa bar if the cause 
of aetion be the same, though the form be different. 
The cause is the same when the same evidenee will 
support both actions; or rather, the judgment in the 
former action will be a bar provided the evidence nec- 
egsary to sustain the judgment for the plaintiff in the 
present action would have authorized a judgment for 
him in the former.—PRaTT v. RATLIFF, Okla., 61 Pac. 
Rep. 523. 


76. SALES—False Statements—Financial Condition.— 
Where a sale of goods was induced by fraudulent rep- 
resentations of financial condition and solvency, and 
within six weeks thereafter an assignment for the ben- 
efit of creditors was made, and the inventory and 
schedules showed the buyer to he insolvent, the filing 
of a mechanic’s lien, six weeks after such showing of 
insolvency, on property in which such goods had been 
used, did not constitute an election to affirm the sale, 
estopping a rescission thereof for such fraud.—DROEGE 
v. AHRENS & OTT Mra. Co., N. Y., 57 N. E. Rep. 747. 


77. SaLes—Rescission of Contract.—The retnrn of a 
piano by plaintiffs to the seller for purposes of repair 
does not constitute an attempt to restore the status quo, 
in furtherance of a purpose to rescind the contract of 
sale.—TILLEY V. MONTELIUS PIANO CO., Colo., 61 Pac. 
Rep. 483. 

78. SaLE — Title — Judgment.—To a bili by a vendor 
against a vendee seeking the rescission of a contract 
of sale of chattejs as incomplete and withdrawn from 
before consummation, a plea that the vendor had re- 
plevied the chattels from persons who had possegsion 
of them; that in the action of replevin the defendants 
pleaded title in themselves; that, on the issue raised 
by that plea, defendants claimed title under the ven- 
dee, and a verdict has passed for the defendants; and 
that judgment against the vendor had been entered 
thereon,—shows a defense, for the judgment estab- 
lNshed the fact that the contract of sale had been com- 
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pleted, and that title to the chattels had passed from 
the vendor.—8COTT V. HALL, N. J., 46 Atl. Rep. 611. 


79. SaLes—Warranty — Representation by Sample.— 
Under Comp. Laws, § 8635, providing that one who sells 
merchandise inaccessible to examination by the 
buyer thereby warrants that it is sound and merchant- 
able, a manufacturer who sells binding twine in balis, 
with a tag attached to each ball, reciting, “‘Every ball 
guarantied of superior quality,” is bound to know 
whether it is fit for the purpose indicated, and for 
which the purchase was made.—STANDARD ROPE & 
Twine Co. v. OLMEM, 8. Dak., 88 N. W. Rep. 271. 


8. SCHOOL—Change of Site—Petition—Majority of 
Patrons.—Burns’ Rev. St. 1894, §§ 5920a, 5920c, require a 
petition for a change of aschoo!l house site to be signed 
by the school trustee and a majority of the school pa- 
trons, and presented to the county superintendent, 
who, on satisfactory proof being made that a majority 
of patrons are petitioners, may, in his discretion, or- 
der thechange. Held, that the determination of the 
county superintendent as to whether a majority of the 
school patrens have signed the petition is an adminis- 
trative, and not a judicial act, and so is open to review 
by the courts.—CARNAHAN V. STATE, Ind., 67 N. E. Rep. 
717. 

81. SLANDER—Declaration — Words Not Importing 
Orime.—A declaration in an action for slander which 
merely alleges that defendant bad said he would “tell 
the superintendent about the plaintiff's taking sleeve 
lining out of the mill” does not state a cause of action; 
for the words themselves do not necessarily import a 
larceny of the goods, and no facts are alleged in a col- 
loquium which would show that the words could only 
have been understood to apply to a felonious taking. 
+ —WALTON V. Frost, BR. I., 46 Atl. Rep. 680. 


82. TataL—Interest.—Regardiess of the character of 
the action, interest is recoverable in all cases for the 
use or destruction of property when the amount which 
is due the plaintiff may be known or ascertained ap- 
proximately by reference to market values.—MIs- 
sour!, K. & T. Trust Co. Vv. CLARK, Neb., 88N. W. Rep. 
202. 

88. TRESPASS—Plieading—Special Damages.—All such 
damages or elements of damage as do not naturally 
and necessarily flow from the wrongful acts constitut- 
ing atrespass, and such asthe trespasser or wrong- 
doer is not bound to know, must necessarily and 
inevitably result from his acts, are special, and must 
be specially pleaded.—RauMa V. BAILEY, Minn., 83 N. 
W. Rep. 191. 

84. VENDOR AND PURCHASER — Waiver — Equity.—A 
bond was execnted in acertain amount, payable in one 
year, and concurrently with the execution of the bond 
the payee executed an agreement reciting the bond, 
and stipulating that, when the sum paid thereon 
amounted to one half the principal of the bond, the 
payee would convey to the maker acertain truct of 
land. None of the principal of the bond was paid at 
maturity. Held, that the payee of the bond on its ma- 
turity had the right to enforce the obligation, and cut 
off the maker’s equitable interest in the land by fore- 
closing his vendor's lien, and the lien was not extin- 
guished bya delay of 10 years before enforcing it.— 
MORGAN V. DALRYMPLE, N. J., 46 Atl. Rep. 664. 


85. Venpor’s LigN — Foreclosure—Parties.—A pur- 
chaser at a foreclosure sale under a vendor’s lien did 
not acquire title as against the judgment debtor's 
grantee for valuable consideration, before foreclosure, 
where such grantee was not made a party to the fore- 
closure action.—OCO8SKREY V. SMITH, Ala., 28 South. 
Rep. li. 

86. VENDOR’s Lign—When Attaches.—Strictly speak- 
ing, a vendor’s lien on lands attaches only after con- 
veyance of the premises by the vendor to the vendee, 
although a lien may attach, as a trust, equally, 
whether it be actually conveyed, or only be contracted 
to be conveyed.—MORGAN V. DALRYMPLE, N. J., 46 Atl. 
Rep. 666. 








87. WATERS AND WATER CoursEs—Pollution—Injunc- 
tion.—Defendant was engaged in the manufacture of 
strawboard, and the waste from its mill was discharged 
into a stream flowing through plaintiff's premises. 
This waste polluted the water, and caused obnoxious 
odors on plaintiffs’ premises, lessening their value, 
and inconveniencing plaintiffs and their families. The 
business was skillfully conducted, without negligence 
or malice. Held, that defendant should be restrained 
by injunction from further pollution of the stream.— 
WESTON Paper CO. v. Porps, Ind., 57 N. E. Rep. 719. 

88. WATER COMPANY — Property Dedicated to Public 
Use—Rules and Regulations.—When a water company 
undertakes the performance of a public duty, it de- 
votes its property used for that purpose toa public 
use, and may make such reasonable regulations for 
the conduct of such business as may be necessary.— 
POCATELLO WATER CO. Vv. STANDLEY, Idaho, 61 Pac. 
Rep. 518. 

89. WILL—Charities—Bequest.—The fact that the 
precise mode of carrying out a charitable bequest is 
not fixed will not defeat the bequest, where the char- 
itable intent is of the substance of the legacy.—SHER- 
MAN V. CONGREGATIONAL HOME MISSIONARY SOC., 
Mass.,57 N. E. Rep. 702. 

90. WILL8S—Executors—Power to Mortgage.—A testa- 
tor, after ordering debts paid and bequeathing his 
household furniture, gave the income of his estate to 
his wife during widowhood, and, in case of her remar- 
riage, devoted such income, above her dower right, to 
the maintenance and education of his children, who 
were also made his residuary beneficiaries. He ap- 
pointed executors, and then provided as follows, viz.: 
**My real estate, wherever found, I give to my executor 
and executrix in trust for my estate; giving them full 
power and aathority to dispose of the same at any 
time, if deemed forthe benefit of my estate.” Held, 
that the will gave no power to the executors to mort- 
gage the lands ofthe testator.—RUTHERFORD LaND & 
IMPROV. CO. V. SANNTROCK, N. J., 46 Atl. Rep. 648. 


91. WILLS—Renouncement by Widow — Rights of 
Beneficiaries.—Where a will provides that the residue 
shall be held in trust, the income of one half to be paid 
to O, testator’s son by his first wife, and that of the 
other half to be paid to his widow, his second wife, 
and H, his son by her, jointly, the beneficiaries of one- 
half to have no interest in or control over the other 
half, and that after H becomes of age the income of the 
second half shall be paid to him and the widow sepa- 
rately, and the widow elects totake against the will, 
and the residue is thereby diminished, H is entitled to 
the i of the d half till he becomes of age, 
but thereafter O is entitled to two-thirds and H to one- 
third of the income which would have gone to the 
widow.—SHREVE V. SHREVE, Mass.,57 N. E. Rep. 686. 

92. WILL — Testamentary Devise.—Where a testator, 
who died leaving a son and daugiiter, by his will de- 
vised ‘‘all my property, real and personal, to my 
mother, for the education and support of my daughter 
M,” the fact that the daughter obtained an assignment 
of any interest her brother had in the will did not give 
her a right to terminate the trust, as whatever interest 
the son possessed was subordinate to the trust created 
in favor of the daughter.—DANAHY v. NOONAN, Mass., 
67 N. E. Rep. 679. 

93. WILL—Trusts — Assignment of Mortgage.—Testa- 
tor, in his will, directed that certain trust funds should 
be invested in bonds and mortgages, and that such in- 
vestments should remain intact until thetwo bene- 
ficiaries should attaintheir majority. The trustee was 
to control and manage such securities, and receive, 
collect, and pay over the interest and principal due or 
to become due thereon, etc. Held, that the trustee 
had authority to assign a bond and mortgage in which 
trust funds were invested, being limited by the will 
only as tothe character of the securities to be taken, 
and such assignment will protect the mortgagor, who 
in good faith pays principal and interest tothe as- 
signee.—SPENCER V. WEBER, N. Y., 57 N. E. Rep. 753. 
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